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THE PAPERWORK REDUCTION ACT AT 25: OP-
PORTUNITIES TO STRENGTHEN AND IM-
PROVE THE LAW

WEDNESDAY, MARCH 8, 2006

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON REGULATORY AFFAIRS,
COMMITTEE ON GOVERNMENT REFORM,
Washington, DC.

The subcommittee met, pursuant to notice, at 2:06 p.m., in room
2154, Rayburn House Office Building, Hon. Candice Miller (chair-
man of the subcommittee) presiding.

Present: Representatives Miller and Lynch.

Staff present: Ed Schrock, staff director; Rosario Palmieri, dep-
uty staff director; Kristina Husar, professional staff member; Joe
Santiago, GAO detailee; Benjamin Chance, clerk; Krista Boyd, mi-
nority counsel, Jean Gosa, minority assistant clerk.

Mrs. MILLER OF MICHIGAN. Good afternoon. I would like to call
the hearing to order here, to begin.

On March 7, 1995, the U.S. House of Representatives passed the
Paperwork Reduction Act of 1995 by a vote of 423 to O—which is
remarkable, I believe. But here we are, 11 years and 1 day later,
reviewing what we have accomplished since then and since the
PRA passed originally just over 25 years ago.

Although we have established a very strong system and elimi-
nated hundreds of millions of hours of unnecessary paperwork, we
have added billions of hours of paperwork burden even faster.
Since its passage in 1980, we have increased total governmentwide
burden by over 400 percent to more than 8 billion hours today. If
future Members of Congress were to look back and say that our ac-
tions today increased the burden another 400 percent in another 25
years, to over 30 billion hours, then I would say, unfortunately,
that we have failed.

In a time of increasing global competitiveness, the United States
must be the best place in the entire world to do business. Part of
being the best place in the world to do business means that we
have to quench the Federal Government’s appetite for unnecessary
information. And no one can say with a straight face that every
single form or every question or every recordkeeping requirement
of the Government is absolutely necessary.

So we have set out as a Congress many times to put the right
structure in place to create incentives, to reduce burden, and the
disincentives to increase burden. But even now we do not seem to
have the right formula yet.
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In 1995 we established a set of certification requirements to force
agencies to do the tough work of justifying their information collec-
tions. These requirements would force agencies to prove that they
were avoiding duplication of information, reducing burden on the
public and small entities, writing their forms in plain English, and
that the information that they were collecting was really necessary
to their programs. The GAO has conducted a comprehensive study
of agency certifications and found them wanting. Agencies were
missing or provided partial support for 65 percent of the collections
in GAO’s sample. Most agencies are not fulfilling their require-
ments for public consultation as well.

The watchdog for these agencies is the office we created in 1980
within the Office of Management and Budget, known as the Office
of Information and Regulatory Affairs [OIRA]. This agency reviews
each of these collections and can approve its use for up to 3 years.
The Office has also had the responsibility of coordinating percent-
age reduction targets between agencies and reporting annually to
the Congress on progress toward burden reduction.

As we have demanded more and more of OIRA, we have given
it fewer resources. As the size and scope of Government has in-
creased, OIRA has shrunk. It would be a different story if we had
achieved our burden reduction goals while reducing OIRA’s re-
sources, but that is not the case. At the same time that OIRA’s
budget decreased, the budgets devoted to writing, administering,
and enforcing regulations went from $11 billion in 1980 to $44 bil-
lion today. And while OIRA’s staff has declined from 90 down to
50 employees, the staff dedicated to writing, administrating, and
enforcing regulations has increased from 146,000 in 1980 to over
242,000 today.

I think the staff has put a chart up so you can follow what we
are saying with all these numbers. You look at the line there.

Part of the work that we must do in our review of the PRA is
reauthorizing appropriations for OIRA which expired in 2001. We
want to make sure that they have the resources that they need to
do the job that Congress has an expectation of them to do. And
OIRA'’s other functions, including regulatory review, are as critical
as ever. Burden imposed by regulation is every bit as costly and
serious as burden imposed by paperwork. In fact, they are often
two sides of the same coin. New regulations impose new paperwork
requirements.

The specific burden reduction targets of the 1995 PRA were not
accomplished. That act required a target for reducing government-
wide burden by 40 percent between 1996 and 2001. If that would
have been achieved, total burden would have measured 4.6 billion
hours in 2001 rather than 7.5 billion hours—again, I think the
staff has put up an additional chart so that you can have a visual
of some of the numbers that we are talking about here as well—
and we wouldn’t be on our way to more than 9 billion hours during
the next year.

We have a very, very big challenge ahead of us. Chairman Davis
and I are in the process of writing legislation to improve the PRA
and our Government’s efforts at burden reduction. And that is why
I am so glad today that we have such excellent witnesses to testify
before our committee. We are certainly looking forward to your tes-
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timony and your counsel on how we can amend the law to reduce
unnecessary Government burdens and improve our Nation’s com-
petitiveness.

[The prepared statement of Hon. Candice S. Miller follows:]
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Statement of Candice Miller
Chairman
Subcommittee on Regulatory Affairs
Committee on Government Reform
United States House of Representatives
Washington, DC
March 8, 2006

On March 7, 1995 the U.S. House of Representatives passed the Paperwork
Reduction Act of 95 by a vote of 423-0. We are here 11 years and one day later
reviewing what we have accomplished since then and since the PRA passed originally
just over 25 years ago.

Although we have established a strong system and eliminated hundreds of
millions of hours of unnecessary paperwork, we have added billions of hours of
paperwork burden even faster. Since its passage in 1980, we have increased total
government-wide burden by over 400% to more than 8 billion hours today. If future
Members of Congress were to look back and say that our actions today increased burden
another 400% in 25 years to over 30 billion hours, then I would say we had failed.

In a time of increasing global competitiveness, the United States must be the best
place in the world to do business. Part of being the best place in the world to do business
means that we have to quench the Federal government’s appetite for unnecessary
information. No one can say with a straight face that every single form, every question,
or every recordkeeping requirement of the government is absolutely necessary. So we
have set out as a Congress, many times, to put the right structure in place to create
incentives to reduce burden and disincentives to increase burden. But even now, we do
not seem to have the right formula.

In 1995, we established a set of certification requirements to force agencies to do
the tough work of justifying their information collections. These requirements would
force agencies to prove they were avoiding duplication of information, reducing burden
on the public and small entities, writing their forms in plain English, and that the
information they were collecting was really necessary to their programs. The GAO has
conducted a comprehensive study of agency certifications and found them wanting,
Agencies were missing or provided partial support for 65% of the collections in GAO's
sample. Most agencies are not fulfilling their requirements for public consultation either.

The watchdog for these agencies is the office we created in 1980 within the Office
of Management & Budget known as the Office of Information & Regulatory Affairs or
OIRA. OIRA reviews each of these collections and can approve its use for up to three
years. The office has also had the responsibility of coordinating percentage reduction
targets between agencies and reporting annually to Congress on progress toward burden
reduction.
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As we have demanded more of OIRA, we have given it fewer resources. As the
size and scope of government has increased, OIRA has shrunk. It would be a different
story if we had achieved our burden reduction goals while reducing OIRA’s resources,
but that is not the case. At the same time that OIRA’s budget decreased, the budgets
devoted to writing, administering, and enforcing regulations went from $11 billion in
1980 to $44 billion today. While OIRA’s staff has declined from 90 down to 50
employees; the staff dedicated to writing, administering, and enforcing regulations has
increased from 146,000 in 1980 to over 242,000 today.

Part of the work we must do in our review of the PRA is reauthorizing
appropriations for OIRA which expired in 2001. We want to make sure that they have
the resources to do the job that Congress expects of them. And OIRA’s other functions
including regulatory review are as critical as ever. Burden imposed by regulation is
every bit as costly and serious as burden imposed by paperwork. In fact, they are often
two sides of the same coin. New regulations impose new paperwork requirements.

The specific burden reduction targets of the 1995 PRA were not accomplished.
That act required a target for reducing government-wide burden by 40% between 1996
and 2001. If that would have been achieved, total burden would have measured 4.6
billion hours in 2001 rather than 7.5 billion hours. And we wouldn’t be on our way to
more than 9 billion hours during the next year.

We have a big challenge ahead of us. Chairman Davis and I are in the process of
writing legislation to improve the PRA and our government’s efforts at burden reduction.
And that is why I am so glad that we have such excellent witnesses before us today. Iam
looking forward to your testimony and your counsel on how we can amend the law to
reduce unnecessary government burdens and improve our nation’s competitiveness.

I’ll now recognize Mr. Lynch for his opening statement.
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Mrs. MILLER OF MICHIGAN. And just at the right moment, my
ranking member, Representative Lynch, has arrived and we appre-
ciate his attendance here. He has just been a remarkable member
of our committee. I would like to recognize him for his opening
statement.

Mr. LyNCH. Thank you, Chairwoman. I appreciate your kind re-
marks. I am happy to support the efforts of the committee to reau-
thorize and improve the Paperwork Reduction Act and the ultimate
goal of making Government paperwork less complex and more effi-
cient.

It is beyond argument that the promise of democracy and the
fullness of individual rights and the ideals of equal protection and
access to Government under the law can never be attained if the
communications we seek to carry out the work of Government are
drafted in such a way that their meaning and their object remain
a complete mystery after being read. The Tax Code, which is the
bane of many of us here on this committee, which applies to every
single working soul in America regardless of their education, is
today written in a style and language that is not unlike the tech-
nical specifications for the space shuttle. It is no surprise that the
{)RSdaccounts for about 80 percent of the Government’s paperwork

urden.

Many other Government forms that are central to the basic
rights of our citizens, by their sheer volume and complexity place
too big a burden on the citizens trying to complete them. I think
the Commission to Government by Alfred E. Smith, the Governor
of New York, said it best when they said that Democracy does not
merely mean periodic elections; it also means that Government
must be accountable to people between elections. And in order to
hold their Government to account, the people must have a Govern-
ment that they can understand. When Americans are required by
their Government to fill out forms, they should be able to do it
without spending unnecessary hours and difficulty trying to under-
stand and complete these forms.

We will hear a lot today about the paperwork burden, the esti-
mates of how many hours Americans are spending every year fill-
ing out various forms. OMB estimates that the current paperwork
burden is almost 10.5 billion hours. OMB also says that the num-
ber may be somewhat inflated because of adjustments being made
to some IRS forms, but even that being said, the paperwork burden
is significantly higher than just 6 years ago. In fiscal year 2000,
the paperwork burden was 7.4 billion hours. I can see the impact
alone of the Patriot Act on so many of our industries in compliance
with various forms has probably contributed greatly to that.

However, it is misleading to only talk about the burdens of infor-
mation collection. Information for a variety of purposes and many
information collections do provide agencies and the public with ex-
tremely valuable information. Just a few examples: The FDA re-
quiring drug manufacturers to list warnings and other safety infor-
mation on prescription drug labels. The Bureau of Customs and
Border Protection requires ships to provide cargo manifests and
other information 24 hours before loading, and we are all familiar
with the security concerns in our ports. It is based on that informa-
tion that Customs can refuse to allow high-risk cargo into the
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United States. Another area as well, Mine Safety and Health Ad-
ministration requirements hold mine operators to the requirement
that they keep records of miners’ exposures to toxic chemicals, and
miners then have the right to get copies of that information.

It is the role of Government to balance the power of commercial
interests against the public’s right to have access to that informa-
tion. In many cases, when industry has a few employers that are
overwhelming in size and power that it is only the role of Govern-
ment that can actually intervene on behalf of our citizens. It is our
role of Government to provide that balance.

Unfortunately, burden reduction is sometimes used to rationalize
efforts to weaken public health and safety protections. One recent
example of this is EPA’s proposed changes to the Toxic Release In-
ventory Program. Last September, EPA proposed a rule that would
allow thousands of facilities to avoid disclosing details about the
toxic chemicals that they are releasing into the environment, infor-
mation that is relied upon greatly by local communities. The EPA
rationale for this proposal was that it would reduce the time indus-
try has to spend filling out toxic release forms. But EPA’s own
analysis found that the proposed rule would only save facilities an
average of 20 hours per year and, in monetary terms, about $2.50
per day. Yet under EPA’s proposal, as much as 10 percent of those
communities that currently had a facility reporting under the
Toxics Release Inventory could lose all the data about local toxic
chemical releases.

So agencies need to find a way to reduce the burden of filling out
paperwork, but the key is to find ways to make reporting easier
and less time consuming without sacrificing the quality and the na-
ture of some of the information that is actually collected and made
public. One good example is a recent effort by the IRS to make
some of its tax forms easier to understand so that the forms will
take less time to complete. As any taxpayer knows, there is a lot
more we should do to simplify the process of filing taxes.

In the end, I look forward to working with Chairman Miller and
Chairman Davis on reauthorizing the Paperwork Reduction Act. I
believe we can work together on a bipartisan basis for legislation
that makes improvements on the Paperwork Reduction Act without
controversial provisions aimed at slowing down or weakening the
regulatory process, that part of the process that does serve the pub-
lic interest.

We have some very distinguished witnesses joining us today. I
want to thank you, and I look forward to hearing your thoughts.

[The prepared statement of Hon. Stephen F. Lynch follows:]
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REPRESENTATIVE STEPHEN F. LYNCH
STATEMENT
SUBCOMMITTEE ON REGULATORY AFFAIRS
HEARING ON
THE PAPERWORK REDUCTION ACT AT 25: OPPORTUNITIES TO
STRENGTHEN AND IMPROVE THE LAW
MARCH 8, 2006

T am happy to support the efforts of this committee to reauthorize and improve the
Paperwork Reduction Act and the ultimate goal of making government paperwork less

complex and more efficient.

1t is beyond argument that the promise of democracy, the fullness of individual
rights, and the ideal of equal protection under the law for all citizens can never be
attained if the communications which seek to carry out the law are drafted in such a way

that their meaning and object remain a mystery after being read.

The tax code, which applies to every working soul in America regardless of their
education, is today written in a style and language that is not dissimilar to the technical
specifications for the Space Shuttle. It is no surprise that the IRS accounts for 80% of the

governmentwide paperwork burden.

Many other government forms that are central to the basic rights of our citizens
also, by their sheer volume and complexity, place too big a burden on the citizens trying

to complete them.
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1 think the Commission to Gov. Alfred E. Smith on Government

Reorganization said it best.

"DEMOCRACY DOES NOT MERELY MEAN PERIODIC ELECTIONS. IT (ALSO)
MEANS A GOVERNMENT HELD ACCOUNTABLE TO THE PEOPLE BETWEEN
ELECTIONS. AND IN ORDER TO HOLD THEIR GOVERNMENT TO ACCOUNT

THEY MUST HAVE A GOVERNMENT THEY CAN UNDERSTAND."

When Americans are required by the government to fill out forms, they should be
able to do so without spending unnecessary hours trying to understand and complete the
form.

We will hear a lot today about the paperwork burden- the estimate of how many
hours Americans spend every year filling out government forms. OMB estimates that the

current paperwork burden is almost 10.5 billion hours.

OMB says that number may be somewhat inflated because of adustments being
made to some IRS forms. But clearly, the paperwork burden is significantly higher than

just six years ago. In fiscal year 2000, the paperwork burden was 7.4 billion hours.

However, it is misleading to only talk about information collections in terms of
“purden.” Agencies collect information for a variety of purposes and many information

collections provide agencies and the public with extremely valuable information.
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Here are just a few examples:

FDA requires drug manufacturers to list warnings and other safety information on

prescription drug labels.

The Bureau of Customs and Border Protection’s requires ships to provide cargo
manifest information 24 hours before loading cargo bound for a U.S. port. Based on that

information, Customs can refuse to allow high risk cargo into the U S.

The Mine Safety and Health Administration requires mine operators to keep
records of miners’ exposure to toxic chemicals. Miners then have the right to get copies

of that information.

It is the role of government to balance the power of corumercial interests against

the public’s right to have access to information.

Unfortunately, burden reduction is sometimes used to rationalize efforts to
weaken public health and safety protections. One recent example of this is EPA’s
proposed changes to the Toxics Release Inventory program. Last September, EPA
proposed a rule that would allow thousands of facilities to avoid disclosing virtuaily all

details about the toxic chemicals they are releasing.
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EPA’s rationale for this proposal is that it would reduce the time industry has to
spend filling out Toxics Release Inventory forms. EPA’s own analysis found that the
proposed rule would only save facilities an average of 20 hours per year- in monetary
terms, about $2.50 per day. Yet, under EPA’s proposal, as many as 10 percent of
communities that currently have a facility reporting under the Toxics Release Inventory

could lose all data about local toxic chemical releases.

Agencies should find ways to reduce the burden of filling out paperwork. The
key 1s to find ways to make reporting easier and less time consuming without sacrificing

the quality of the information collected.

One good example is a recent effort by the IRS to make some of its tax forms
easier to understand so that the forms will take less time to complete. As any taxpayer

knows, there is a lot more we should do to simplify the process of filing taxes.

ook forward to working with Chairman Miller and Chairman Davis on
reauthorizing the Paperwork Reduction Act. I believe we can work together on bipartisan
legisiation that makes improvements on the Paperwork Reduction Act without

controversial provisions aimed at slowing down and weakening the regulatory process.

We have some very distinguished witnesses joining us today. Thank you for

joining us and I look forward to hearing your thoughts.
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Mrs. MILLER OF MICHIGAN. Thank you very much.

Now, because Government Reform is an oversight committee, it
is a practice of the committee to swear in all of our witnesses. So
if you will rise and raise your right hands.

[Witnesses sworn.]

Mrs. MILLER OF MICHIGAN. Thank you very much.

Our first witness today is certainly no stranger to Capitol Hill.
Dr. Jim Miller is an expert on various public policy issues, includ-
ing Federal and State regulatory programs, industrial organization,
antitrust and intellectual property, and the effects of various laws
and regulations on the overall economy. During the Reagan admin-
istration, Dr. Miller served in numerous capacities, including the
Administrator for Information and Regulatory Affairs at OMB, a
member of the National Security Council, and a Director of the Of-
fice of Management and Budget.

Dr. Miller is often seen on television and appears in newspaper
articles, where he comments on public issues. He is a distinguished
fellow of the Center for Study of Public Choice at George Mason
University, a distinguished fellow of the Mercatus Center at George
Mason University, and a senior fellow of the Hoover Institution at
Stanford University.

He and his wife Demaris live away from the hustle and bustle
of Washington, out in—how do you pronounce that? Rappahannock
County? Rappahannock County, VA. And as you just mentioned be-
fore we began our hearing, not only do you have a very good last
name, but your daughter-in-law’s name is Candice.

Mr. MILLER. Absolutely.

Mrs. MILLER OF MICHIGAN. That is amazing. I have only met one
other Candice Miller in my entire life, so that is just an interesting
fact. Dr. Miller, welcome so much. We are interested in your testi-
mony. You do have the floor, sir.

STATEMENTS OF JAMES MILLER, CHAIRMAN, BOARD OF GOV-
ERNORS, U.S. POSTAL SERVICE; AND SALLY KATZEN, VISIT-
ING PROFESSOR, GEORGE MASON UNIVERSITY LAW SCHOOL

STATEMENT OF JAMES MILLER

Mr. MILLER. Thank you, Madam Chairman, and Congressman
Lynch. It is a pleasure to be here. Thank you for inviting me. It
is an honor to be here with Sally Katzen.

As you pointed out, I was head of OIRA at one point. In fact, I
was the very first administrator of OIRA. I was the first Oiranian,
as we called ourselves. And it is a memory that I relish.

I think enacting the PRA, the Paperwork Reduction Act, was one
of the best things Congress has done. It is very important that you
did this and that you continue to support it. And the reasons are
that what is at stake is so large, as Congressman Lynch was point-
ing out. The paperwork burden is so large. And, chairman, you
were pointing out there is so much in terms of resources that are
allocated by ordinary Americans to this effort.

Also, the regulatory burden, the effects of regulatory activity,
both positive and negative, is so large, the effects are so large, the
impact is so large, that it is just really important that you have an
institutional way of dealing with this.
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Let me just give you a couple of figures I checked out. The regu-
latory burden, according to Mark Crain, who is a professor of eco-
nomics, is like $1.113 billion. That is over $1 trillion a year. The
Tax Foundation has concluded that the Internal Revenue Code im-
poses paperwork costs equal to something like $256 billion a year.
Now, I know that there are people that would contest those, some
have higher numbers, some lower numbers; but the numbers are
staggering when you think about them.

Overall, I think successive administrations have done a good job
of employing the act. If you just look at the OIRA Web page, I
think you will be impressed by the variety and the depth, the
breadth of scope of activities and the depth of activities that they
have engaged in. I think the work of OIRA and other Federal agen-
cies in the paperwork and the regulatory spheres should be gov-
erned by three principles.

The first is have sufficient information to know what you are
doing. Too often, Government agencies promulgate regulation and
promulgate paperwork reductions without knowing what they are
doing. Too often, people just sound the alarm and say stop, it
doesn’t make any sense without knowing what the information is.
So first, have requisite information.

Second, you ought to apply the principle of cost-effectiveness.
This is very commonsensical kinds of advice. That is to say, for any
given cost of a regulation or a paperwork requirement, you ought
to achieve the maximum benefits from that. Or alternatively, the
flip side, you ought to, for any given level of benefits, you ought to
find a way to achieve those benefits at the lowest cost. That is the
second principle.

The third principle is a little more difficult to employ in that it
sort of envisions a schedule. You think of the stringency of a paper-
work requirement or of a regulatory requirement going from least
stringent to most stringent. You want to think of the benefits. Of
course, the extra benefits decline as the extra costs increase. But
you want to secure that level of stringency where the difference be-
tween the benefits and the costs are greatest: the net benefits. You
want to maximize net benefits.

Now, those three principles were articulated by OIRA and by
President Reagan in the 1980’s and they have been followed pretty
well since then. But as, Congressman Lynch, you pointed out, 80
percent of the paperwork burden is from the IRS. And as you point-
ed out, Madam Chairman, in your letter of invitation, those num-
bers have gone up, and you just said those numbers have gone
up—why? The burden has gone up. Why?

Well, is it the fault of OIRA? I don’t think that is probable. Is
it the fault of IRS? IRS has done a lot to try to secure a lower bur-
den, simplification and things. I think the real fault is that Con-
gress and the President continue to enact tax simplifications that
end up making the Tax Code longer—the shelf that houses the Tax
Code longer and longer. And so, it means that the cost of filling out
all the forms and complying with the requirements of the Tax Code
are greater.

The one thing that you could do—I am not suggesting it is easy—
but if you were to pass a flat tax, boy, would that reduce the
amount of paperwork burden. I mean, it would cut it enormously.
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Failing that, you might think of having people file with the IRS
every other year instead of every year. I once suggested that to an
IRS commissioner. I thought he was going to fall out of his chair.
But if you think about it, when you file, it is really a settling up,
isn’t it? You pay your income tax and, you know, but you just settle
up once a year. That is what filing is. And maybe file every other
year and it would reduce—it wouldn’t cut it in half, but it would
reduce the paperwork burden. And there are simple rules. You
know, if you were born in an odd-number year, you file in an odd-
number year. Even-number, file in an even-number year. Of course,
with joint returns, you would have to have some rule about whose
birthday applied there.

Similarly with the regulatory area, a lot of the problem of regu-
latory burden is because of mandates. Sometimes Congress passes
a law that says the agency has to promulgate a regulation a certain
way no matter what the cost. Well, I mean, that is kind of nonsen-
sical. They ought to be able to make some adjustments, some judg-
ments about the minute benefits at some point and the enormous
cost in others. I think this is something that you really should look
into.

Now, if you will permit me just a level of abstraction here. Your
committee and your sister committee over in the Senate are really
the only committees that are focused directly on trying to limit the
paperwork burden and the regulatory burden. You are limiting.
Most other committees are engaged in activities that increase the
paperwork burden and increase the regulatory burden. And so you
are at a big disadvantage. How do you provide some institutional
arrangement where the Congress, as a whole has to make those
kinds of tradeoffs?

My suggestion—it is not original with me, but I think it is a very
good one—is to have a regulatory budget; that is so Members of
Congress think of the regulation in total. Do you realize that the
total burden of regulation and paperwork is about twice, over twice
all discretionary spending? And it is approaching half of the total
Federal financial budget.

Now, again, this is an enormous resource cost. And I am suggest-
ing that Congress and the President impose, through regulatory ac-
tivity and paperwork activity—and it is one I don’t think Congress
has the institutional equipment to really come to grips with. And
so if you had a regulatory budget, if you had the President every
year propose, along with a financial budget, which I used to help
put together as OMB Director, a regulatory budget. So then the
Congress and the committees would have to deal with priorities
and deal with the excesses, and reduce excesses but make sure that
they were doing the right thing in promulgating and making sure
the agencies carried out the regulations that made sense and the
paperwork that made sense.

I think that a regulatory budget wouldn’t solve everything, just
like reconciliation doesn’t solve everything on the budget side, but
I think it would go a long way toward improving the regulatory
performance of the Federal Government.

Thank you, Ma’am.

[The prepared statement of Mr. Miller follows:]
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Mdme. Chairman and members of the committee: thank you for inviting me to
appear before you today to discuss reauthorization of the Paperwork Reduction Act
(PRA).

As you may know, | was the first Administrator of the Office of Information and
Regulatory Affairs (OIRA), which was established by the Act. Subsequently, | served as
Chairman of the Federal Trade Commission and as Director of the Office of
Management and Budget, also under President Reagan, and now serve as Chairman
of the Board of Governors of the U.S. Postal Service, having been appointed by
President George W. Bush, confirmed by the Senate, and elected chairman by my
colleagues on the Board. In addition, | serve on the boards of directors of five
companies and am a consultant to Freddie Mac.

Enacting the PRA is one of the best things Congress and the President have
accomplished. Moreover, it was truly a bipartisan effort, with genesis in the
Commission on Federal Paperwork and championed by Congressmen Jack Brooks and
Frank Horton. It was signed into law by President Carter ~ the very last bill he signed.

Here's why the PRA is so important: First, the stakes are enormous. According
to The Tax Foundation, the annual federal paperwork burden just for the income tax
portion of the Internal Revenue Code exceeds $256 billion. Of course, the PRA covers
more than just the Internal Revenue Service (IRS) and more than just paperwork: it
facilitates the President’s program in regulatory control. Estimates by Professor Mark
Crain place the cost of the annual federal regulatory burden (including paperwork) at
$1,113 billion. Thank of that: the federal regulatory burden is nearly half as large as the
entire federal budget, and handily exceeds total discretionary spending!



18

Overall, successive Administrations have done a good job in employing the Act.
Just a quick look at the OIRA home (web) page is evidence of the range and depth of
the work carried out by the professionals at OIRA. Yet, as with all institutions, the work
of OIRA could be improved ~ as discussed below.

The work of OIRA and other federal agencies should be guided by three
principles. First, before increasing the paperwork burden or issuing a new requlation,
policymakers should have adequate information. This seems straightforward common
sense, but as I'm sure you have experienced, the principle is not always observed.
Agencies have time demands, and analysis often takes a back seat. Their most vocal
constituents are supporters of the rule, and there’s a tendency to grease the squeaky
wheel. The beneficiaries of a new rule tend to be informed, relatively small in number,
well-organized, and make their views well known; those who bear the costs tend to be
ill-informed, large in number, not organized, and silent.

Second, they should apply the principle of cost-effectiveness. This too is
common sense. It simply means that each paperwork requirement or rule should be
designed so that for any given cost burden a maximum of benefits are secured. Or, the
flip side, for any given level of benefits generated, the initiative should impose the
lowest cost.

The third principle is that the requirement or rule should be neither too much nor
too little. This principle is more difficult to apply in practice than the other two, but
builds on both. Assume you have requisite information and have performed cost-
effectiveness analysis, so that for each relevant level of stringency of the requirement or
rule you have estimates of both benefits and costs. The appropriate level of stringency
is not the level where the benefits equal the costs, but where the excess of benefits
over costs is at a maximum.

These principles were articulated by President Reagan and OIRA back in 1981
and have been followed reasonably faithfully since. But, Mdme. Chairman, as your
letter of invitation indicates, there is certain unhappiness over the fact that since the
1980s the paperwork burden has grown considerably, despite explicit reduction goals.
Please let me comment on the problem and then suggest a few solutions.

As you note, approximately 80 percent of the federal paperwork burden Is
imposed by the IRS. Is the fact this burden has grown steadily the fault of the IRS?
Perhaps to some extent. The fault of OIRA? Conceivably. Actually, the major fauit is
with successive Congresses and Presidents which/who have enacted ever-more
complicated tax codes. Whatever the year, “tax simplification” inevitably results in more
tax reports and more complicated retumns. If you really want to reduce the tax burden,
enact a flat tax — either on income or on sales. Also, consider having people file every
other year instead of every year. For example, those who were born (or incorporated,
in the case of businesses and non-profits) in an odd-numbered year would file in odd-
numbered years and those in even-numbered years would file in even-numbered years
{with simple rules for joint returns). This would not cut the paperwork burden in half,
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but would reduce it considerably.

Similarly, in the regulatory area, a major problem is mandates. Sometime
Congress and the President mandate certain regulations “regardless of cost.”
Sometimes Congress and the President impose unrealistically short timetables in
regulatory bills, giving OIRA and the agencies little or no time to collect the data and
perform the requisite analysis. Also, there is the question of whether OIRA has enough
“clout” with the agencies — a matter exacerbated when Congress and the President
formally separated the management and budget functions in OMB.

If you'll permit me a level of abstraction, your committee and your equivalent
committee in the Senate are the only ones whose focus is on [imiting the paperwork
and regulatory burdens. Other committees have as their focus activities which increase
these burdens. Somehow, you need to arrange things so that all committees (and
Members) have a balanced view of the benefits and costs of paperwork and regulatory
activity.

My suggestion is that Congress pass and the President sign legislation
establishing a paperwork/regulatory budget. Just think of the disparity between the
Congressional/Administration resources that currently go into the federal financial
budget each year, and the attention given to the costs (and benefits) of
paperwork/regulatory activity. | realize, of course, there are defects in the current
committee system, where Ways and Means (or Finance, in the Senate) and all the
Appropriations subcommittees have a focus which is narrower than the entire budget.
But that defect is partly — only partly -- remedied by the reconciliation process.

What | propose is that each year the President propose to Congress along with
the conventional financial budget a paperwork/regulatory budget that would have to be
enacted. Burdens pursuant to requirements/rules presently in force would be treated in
the same way as entitlements in the financial budget — they could continue to be
imposed unless Congress and the President enacted lower limits. But new
requirements/regulations, as with discretionary spending, would have to be
“appropriated” and could not be promulgated unless they were within the scope of the
relevant “appropriation.”

Mdme. Chairman, this completes my statement. | shall be happy to address any
questions you and your colleagues may have.
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Mrs. MILLER OF MICHIGAN. Thank you very much.

Our next witness this afternoon is Sally Katzen. Ms. Katzen
served during the administration of Bill Clinton as a Deputy Direc-
tor for Management in the Office of Management and Budget and
as Deputy Assistant to the President for Economic Policy, and Dep-
uty Director of the National Economic Council, and as Adminis-
trator of the Office of Information and Regulatory Affairs in the Of-
fice of Management and Budget. In addition, she served in the
Carter administration as General Counsel and then Deputy Direc-
tor for Program Policy of the Council of Wage and Price Stability
in the Executive Office of the President.

Before joining the Clinton administration, she was a partner in
the Washington, DC, law firm of Wilmer Cutler & Pickering, where
she specialized in regulatory and legislative matters. She was elect-
ed in 1988 as Chair of the Section of Administrative Law and Reg-
ulatory Practice of the American Bar Association, and she served
as a public member and vice chairman of the adjunct professor at
Georgetown Law Center. In 1990 she was elected president of the
Women’s Legal Defense Fund.

We certainly—oh, you also taught at the University of Michigan
Law School. I can’t pass that without going on about that. I hap-
pened to be in Ohio yesterday and there was a lot of talk about the
Buckeyes and Go Blue.

So we certainly welcome you, Ms. Katzen. We welcome you to the
committee and look forward to your testimony.

STATEMENT OF SALLY KATZEN

Ms. KATZEN. I greatly appreciate your invitation for me to testify
today, although having to follow Jim Miller is sort of a tough act
to come behind. But in any event, I have provided written testi-
mony which I would ask be included in the record. That testimony
endorses the reauthorization of the PRA and it reflects a number
of very specific suggestions for strengthening the act that I hope
will be useful to you all.

I would like to use the few minutes available to me for the oral
presentation to focus on what I think the goals of the PRA should
be. I think that it is more complicated than what might appear at
first glance.

Chairman Miller, you, and the invitation to testify, and Mr. Mil-
ler, have all talked about reducing the burden. We are told that the
total burden imposed by Government information requests is in the
order of 9 billion hours. That is a big number. I will not dispute
that. There is, therefore, a natural impulse to want to do some-
thing, whatever it would take to reduce it. But I think that there
are several intermediate steps that we have to go through.

First, I am concerned that references to total burden hours is
somewhat misleading. That is because I believe that not all of the
8 billion hours or 9 billion hours are the same. Mr. Miller men-
tioned the IRS and the fact that it alone accounts for over 80 per-
cent of the total burden hours. Now, that number is affected by the
number of people Mr. Lynch mentioned who have to fill out the
1040 or the 1040-EZ. But the large IRS burden numbers are also
a factor of the complexity of the Tax Code and the very complicated
and often quite detailed forms that most sophisticated corporations,
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with their legions of accountants and lawyers, fill out to obtain spe-
cial—as in favorable—tax treatments, which Congress has decided
is wholly appropriate, in fact desirable.

Consider the form for accelerated depreciation, or the one for oil
and gas depletion allowances. Now, surely those who spend the
hours filling out those forms have made a calculation, however in-
formal, that the burden of doing the paperwork is outweighed,
often greatly outweighed, by the benefit of obtaining the resulting
large, often very large, tax advantage.

Now, assuming for present purposes that dramatically revising
the Tax Code is not within the jurisdiction of this subcommittee,
and therefore passing for the moment Mr. Miller’s endorsement of
flat tax. It is within the scope of the jurisdiction of this committee
to consider whether the total burden hours makes sense in light of
the fact that individuals struggling with a 1040-EZ to pay their
taxes is not the same thing as the hours spent by trained lawyers
and accountants on the multitude of complicated forms enabling
their clients to reduce their taxes.

So should we really keep emphasizing total burden hours? Con-
sider also that the burden hours attributable to the IRS are of a
wholly different sort than the burden hours represented by, for ex-
ample, filling out a form for a small business loan, or for a student
loan, or to obtain veterans benefits, or Social Security disability
payments. All of which are also included in this total number that
people keep talking about. The IRS forms are the basis for a liabil-
ity. The ones I have just mentioned are the basis for an applicant
to receive a benefit—which, again, Congress in its infinite wisdom
has decided is a good thing.

I am not saying the latter forms should not be as streamlined
and simplified as possible so that the burden is kept to a minimum
without sacrificing information essential to programmatic account-
ability. After all, we want some confidence that only those eligible
for a program are receiving payments and that the agency has suf-
ficient information to monitor and evaluate whether the program
is achieving its objectives.

The point I am making is that calling the paperwork necessary
for a benefits program, calling that a burden and counting those
hours required to fill out those forms to obtain the benefits as part
of the total burden hours, masks the qualitative difference between
these forms and those sponsored by the IRS.

There are other types of burden hours included in the total that
are very different, even from the ones I just identified, and those
are called “third-party disclosures” requirements: Employers must
post information announcing the presence of a toxic chemical in the
workplace; that is included. Pharmaceutical companies must sup-
ply package inserts as to the implications of a drug; that is in-
cluded. And my favorite is the nutrition labeling for food. I can
hardly get down an aisle in a grocery store without running into
some consumer standing there with two packages, looking at the
back of them and comparing, and then tossing one of them into his
cart. This is information the American people want and use, and
it enhances their health and perhaps even their safety.
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Now, this leads me to the second point that I want to make, and
that is, that burden is one side of the equation, but it is not, and
should not be the only consideration.

The 1995 act reflects another purpose, and that is to enable “the
greatest possible public benefit . . . and maximize the utility of in-
formation . . . collected . . . by . . . the Government. That is de-
signed to improve the quality of the information that the Federal
agencies need for rational decisionmaking.”

Regrettably, this side of the equation has gotten relatively short
shrift in the discussions about the PRA. Yet, the benefit or utility
side is not a new ingredient. Both the legislative and the executive
branch have recognized that Federal agencies need information for
informed decisionmaking. Mr. Miller’s first point was that before
taking action, policymakers should have adequate information.
Where do they get it?

Actually, political leaders from both political parties—this is not
a partisan issue—have recognized that information is a valuable,
indeed essential assets, and this is true not only for the public sec-
tor but for the private sector as well. It is significant that a lot of
the information collected by the Government is, in fact, dissemi-
nated to the public, either in its raw state or with some processing.

Consider, for example, weather information, census data—
stripped of its personal identifiers—and economic indicators. This
information is highly valued and sought after by industry and the
academy so that they can work this information and then ulti-
mately use it to enhance our safety, to decide on marketing strate-
gies and to make investment decisions. When we clamp down on
information, we are the losers.

Now, I also want to agree with Mr. Miller’s observation that,
while you are here considering reducing the burden, there are com-
mittees in both Houses of Congress thinking about increasing it.
They are doing it for a reason, though. It is not just foolhardy.
There is a concern about preventing fraud in Government pro-
grams. There is a concern about enabling informed choices, as Mr.
Lynch mentioned, to enhance national security. That was the basis
of the Patriot Act, which imposed an enormous burden if you are
thinking in terms of only that side of the equation. Presumably,
Congress felt it would produce an enormous benefit at the same
time. As I say, this should not be a surprise, because we are, after
all, in an information age.

Because the benefit side does not get the same attention that the
burden side has gotten, we are sending a message both to the agen-
cies and to OMB that they will satisfy congressional concerns only
if they shut down new surveys, if they close off new inquiries and
if they cut back new requests for information. And I am aware of
a significant amount of anecdotal information that says agencies
have given up. They don’t even send to OMB those information col-
lection requests unless statutorily mandated, and that is why the
numbers are going up, because they are statutorily mandated. That
is what the OMB reports have shown year after year. New congres-
sional mandates have outpaced whatever efforts the agencies have
made to cut back, but they don’t send these needed inquiries
through because they feel that the burden reduction side pressure
is so great.
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If this is, in fact, accurate—and I would encourage some empiri-
cal research to decide if it is or not—then I think it is a most unfor-
tunate development. And your committee would do well to help
right the balance.

I would like to pick up on some of the things that Mr. Lynch
said. Without oversimplifying, all the key words begin with “B”: We
talk burden. We should also talk benefit. And we should talk bal-
ance. And I think that will bring us a long way philosophically to
achieving what we need.

Again, I have specific suggestions in my testimony and would be
pleased to answer any questions you might have on that or any
other subject.

[The prepared statement of Ms. Katzen follows:]
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Testimony of Sally Katzen,
Visiting Professor, George Mason University Law School

before the House Committee on Government Reform
Subcommittee on Regulatory Affairs

on March 8, 2006
on Reauthorization of the Paperwork Reduction Act

Good afternoon, Mr. Chairman and Members of the Subcommittee. Thank you
for inviting me to testify today on the Reauthorization of the Paperwork Reduction Act
(PRA or Act). As the Administrator of the Office of Information and Regulatory Affairs
(OIRA) at the Office of Management and Budget (OMB) from 1993 to 1998, I was very
involved in the discussions and decisions about the last reauthorization of the PRA,
which resulted in the Act which was signed by President Clinton on May 22, 1995. Ialso
was responsible for implementing the Act (before and after the 1995 revisions) during my
tenure as Administrator and later as the Deputy Director of Management of OMB from
2000 to January 2001.

1 appreciate the efforts being undertaken by this Subcommittee to improve the
operation of PRA and better promote the goals of the Act. With the suggestions
discussed below, and assuming a clean bill, I fully endorse reauthorization of the PRA.

The reasons for reauthorization are obvious and, I believe, not in dispute. OIRA
has been given and is responsible for many significant and important government
functions. These include, among other things, the review and approval of agency
information collection requests (ICRs), federal statistical activities, record management
activities, and information technology and information policy generally. OIRA’s record
has been consistently strong in these areas, and reauthorization of appropriations for the
office is clearly warranted.

In your invitation to testify, you specifically directed my attention to the fact that
the government-wide reduction goals set forth in the 1995 Act have not been realized, and
you further noted that the burden imposed on the public by ICRs has in fact increased
33% since 1990. In this context, you requested me to offer any comments or suggestions
about possible ways to achieve real burden reduction.

The term “burden” and the stated goal of “reducing the burden” imposed on the
public through government sponsored information requests appears throughout the 1995
Act. It is the first subject identified in the enumerated purposes of the Act (Sec. 3501):

“The purposes of this chapter are to (1) minimize the paperwork burden for
individuals, small businesses, educational and non-profit institutions, Federal
contractors, State, local and tribal governments, and other persons resulting from
the collection of information by or for the Federal Government.”
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And the first task assigned to the Director of OMB in Section 3505 is to achieve at least a
specified government-wide percentage reduction of the information collection burden.

The total burden imposed by government information requests, as it has been
calculated by OMB and others, is roughly 8 billion hours. That number is large—very
large-- and it has continued to grow. There is therefore a natural impulse to want to take
whatever action is necessary to reduce it. But, with respect, I think it is far more
complicated than that.

First, I am concemed that references to total burden hours and their increases (or
decreases were that to occur) is somewhat misleading. My comment rests on the premise
that not all the 8 billion burden hours are the same. At this time of the year, we are
painfully aware of the “burden” imposed by one particular agency — the Internal Revenue
Service (IRS). Yet we must recognize that the burden hours attributable to IRS forms are
of a wholly different sort of burden than the burden hours represented by, for example,
filling out a form for a small business or a student loan, or to obtain veterans’ benefits or
social security disability payments, all of which are also included in the calculation of
total burden hours. The IRS forms provide the basis for the collection of revenue by the
Federal Government, while the latter forms provide the basis for the affected individual
to obtain benefits from the Federal Government. I am not saying that the latter forms
should not be as streamlined and simplified as possible so that the burden on the
applicant is reduced to a minimum, without sacrificing information essential for
programmatic accountability; after all, we want some degree of confidence that only
those eligible for a program are receiving payments and that the agency has sufficient
information to monitor and evaluate whether the program is achieving its objectives. The
point I want to make is that calling the paperwork that is necessary for a benefits program
a “burden,” and counting the hours required to fill out the forms to obtain the benefits as
part of the total burden imposed on the American public, masks the qualitative difference
between these forms and those imposed by the IRS.

Separating out the IRS burden hours from all others is important because, as noted
in your invitation to testify, the IRS’s parent agency -- the Department of Treasury --
accounts for over 80% of the total paperwork burden. This number is affected to some
extent by the large number of people who fill out the Form 1040 or the simplified version
Form 1040EZ. But the large IRS burden numbers are aiso a factor of the complexity of
the Internal Revenue Code and the very complicated (and often very detailed) forms that
the most sophisticated corporations and their legions of accountants and lawyers fill out
to obtain special tax treatments which Congress has decided is not only appropriate but
also desirable. Consider the form for accelerated depreciation or the one for oil and gas
depletion allowances. Surely those who spend the hours filling out those forms have
made a calculation (however informal) that the burden of doing the paperwork is
outweighed (often greatly outweighed) by the benefit of obtaining the resulting tax
advantage. Thus, even to treat the burden hours for the individual struggling through the
1040EZ the same as the hours spent by the trained lawyers and accountants is to come up
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with a total burden number that is not very informative about the nature and/or effect of
the problem.

In any event, with 80% of the total burden attributable to the IRS, it is difficult to
see how there can be meaningful reduction in total hours without dramatic changes to the
tax code. This would be true even if Congress were to determine to cut in half or even in
third all the non-IRS burden hours. And, it is fair to ask, under that scenario, what would
be eliminated?

I have already mentioned the forms for small business or student loans, for
veterans’ benefits, and for social security disability payments, which are only a few of the
forms required to establish eligibility (and accountability) for a wide variety of
government programs approved by the Congress and signed into law by Presidents of
both parties to help the American people. As noted, the hours spent filling out those
forms are included in the total burden hours. Also included are the hours attributable to
the requirements with respect to nutrition labeling for food, which provide consumers
with data for informed choices affecting their health (and possibly their safety). These
labels are a prevalent form of what are called “third party disclosures.”

There are also third party disclosure requirements whereby employers are to post
information announcing the presence of toxic chemicals in the workplace, and
pharmaceutical companies must supply package inserts to explain the correct use of a
drug and provide other relevant medical information, to name just two. Again, this form
of information is included in the total burden hours. And this raises another issue —
namely, whether such information requirements -- however burdensome — may be the
least restrictive, least onerous alternative? Consider the two examples just mentioned.
Are not the disclosure requirements less burdensome, less costly, less intrusive than if the
government were to ban the toxic chemicals from the workplace or to require doctors or
pharmacists to read the medical insert information to all patients? In fact, it is not an
infrequent occurrence that disclosure requirements are the least restrictive, and therefore
the preferred, form of regulation.

Thus, while it is a legitimate concern that total burden hours are increasing
contrary to the express purpose of the Act, that alone is not reason to legislate a
government-wide reduction of government sponsored information requests. Rather, I
would recommend that the Subcommittee first disaggregate the total burden hours and
identify with some precision where (and why) the burden is being imposed. With that
information, there may well be avenues for reducing the burden that are now obscured by
the emphasis on total numbers.

More importantly, while burden is one side of the equation, it is not -- and should
not be -- the only consideration. The 1995 Act reflects another purpose. Section 3501
(2) identifies as a purpose of the Act the need to “ensure the greatest possible public
benefit from and maximize the utility of information created, collected, maintained, used,
shared and disseminated by and for the Federal Government.” And subsection (4) speaks
of the need to “improve the quality and use of Federal information to strengthen



27

decisionmaking, accountability, and openness in Government and society.” This side of
the equation has, I fear, gotten very short shrift in the ongoing debate about the PRA.

The benefit or utility side of the equation is not a new ingredient. The very
earliest attempts to get a handle on government information collections recognized that
information was needed by federal agencies for informed and rational decision making,
and further that much of the information collected by the government was subsequently
disseminated to the public — for example, weather information, census data (stripped of
personal identifiers), and economic indicators. This information is highly valued by
industry and the academy, which in turn evaluates, analyzes, or interprets the information
collected by the government, and often eventually uses it to enhance our safety, decide on
marketing strategies or make investment decisions.

It has long been recognized, both by the Legislative and the Executive Branches
of government, that information is valuable — indeed, essential -- to decisionmaking in
both the private and the public sectors. While this Subcommittee is here considering how
best to reduce the burden of government information collections, other Committees in
both Houses of the Congress are considering new legislation that would require new
information collections — whether to prevent fraud in government programs, to enable
better informed policy choices, or to enhance national security. Indeed, OMB’s recent
reports to the Congress have shown that new statutory mandates have outpaced the
burden reduction efforts the agencies have been making in areas within their discretion.
This is should not be surprising. For we are, after all, in the information age, and without
reliable, relevant information, we would all be less well off.

Yet, as I noted earlier, in discussions about the PRA, there has been very little
attention to the benefits of information collection, and regrettably the drum beat of
“reduce the burden” sends 3 message to both the agencies and to OMB that they will
satisfy Congressional concerns only if they shut down new surveys, close off new
inquires, and cut back new requests for information. So far as I know, there has been no
empirical research on this issue, but I am aware of anecdotal information to the effect that
agencies don’t even bother to send new information collection requests to OMB for
approval, unless they are statutorily mandated, because those who favor gathering the
information believe that the pressure is so great from the reduce-burden side of the field,
that their effort to proceed will be futile. If this is an accurate characterization of what is
happening, I believe it is a most unfortunate development, and that your Subcommittee
would do well to address it and right the balance — to speak of the utility of information in
the same breath as you speak of reducing the burden.

For these reasons, and because the percentage government-wide reduction targets
have been singularly ineffective in reducing burden, I would recommend that the
legislatively imposed reduction goals in the 1995 Act be removed with the
reauthorization. One size does not fit all, and a flat government-wide ordained cut will
not achieve the desired results. There are, however, several additions and/or
modifications to the 1995 Act which I believe would be not only appropriate but also
highly salutary.
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A modest measure would be to emphasize what is already referenced but not
made explicit in the Act (see, e.g., Section 3501(7)) (although it has been the subject of
subsequent legislation by the Congress), and that is encouraging the greater use of
information technology in this area. During the last few years of the Clinton
Administration, we saw significant progress as a result of agencies’ increased reliance on
electronic filings to reduce burden. The IRS 1040EZ was just beginning to be made
available on line, but it was clear that the burden on many tax filers would be reduced
significantly as more and more taxpayers use electronic filings. There were many other
agencies, including, as I recall, the Environmental Protection Agency, the Securities and
Exchange Commission, and the Social Security Administration, which were beginning to
use technology to simplify filing requirements for individuals and businesses; these
projects had the added benefit of making it easier for the agencies to compile and analyze
the data collected, and also for the data collected to be disseminated to the public. I
understand that the current Administration has taken some of our ideas and run with
them, making very good progress in the areas of E-grants, E-procurement, and E-
government generally. To be successful, however, these efforts require attention to
security and privacy concerns, and they often require a significant up-front capital
investment. Congress should be persuaded to support the requests for such funds, in the
name of both the utility of information and the reduction of burden.

In addition, I would recommend several steps that would streamline the
information clearance approval process for both the agencies and OMB. Starting first
with OMB, there are a lot of ICRs which are simple, routine, straightforward and
noncontroversial. Under the 1995 Act, OMB is nonetheless obliged to review them all —
a labor intensive exercise that produces little, if anything, to show for it. I would urge
this Subcommittee to replace that blanket obligation with an authorization for OMB to
waive the right to review those ICRs which are not “significant.” This is the distinction
that was made in Executive Order 12866 (signed on September 30, 1993) concerning
OMB review of regulations. There is a four-part test to define “significant regulatory
action.” (Section 3(f)) This Executive Order has been in effect for over 12 years and
there has been virtually no dispute — either between OMB and the agencies or between
the public and the agencies -- as to what constitutes a “significant regulatory action.”
Analogous criteria could be drafted by OMB - referencing the number of respondents
affected, the estimate of the burden hours, the complexity of the proposed ICR, the nature
of the issues addressed, and the like. OMB would then be able to devote its limited
resources to those ICRs that really matter. That has been the experience under the
Executive Order for reviewing regulations; there is every reason to believe the same
would occur in this case.

Another provision to consider revising is that having to do with approval of
renewals. The 1995 Act provides that OMB “may not approve a collection of
information for a period in excess of 3 years.” (Section 3507(g)) At the end of that
period, the agency can (and most frequently does) seek an “extension” of the approval for
another 3 years, I understand that roughly 35% of OMB’s caseload consists of such
requests for renewals, and I further understand that virtually all requests for renewals are
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granted. Seems like a lot of work for very little difference. There is a provision in
Section 3507 (h) governing this situation, which states that the agency shall “include an
explanation of how the agency has used the information that is has collected.” (Section
3507(h)(1)(B)) 1 would urge this Subcommittee to consider authorizing OMB to
exercise discretion with respect to the length of the renewal period depending on the
agency’s submission on this issue. This would provide an agency an incentive (not now
present) to document how the information collection is useful in enabling the agency to
fulfill its statutory mandate. The stronger the showing, the greater the period of an
extension — going to 5 or 7 or even 10 years.

Another aspect of the OMB clearance process that warrants reconsideration is the
provision that, after OMB has received the package of materials from the agency, it
provide an additional 30-day period for public comments (see Section 3507 (b)). (Isay
additional because the agencies will have already provided a 60-day comment period
under Section 3506(c)(2)). These provisions in the 1995 Act were based on the idea that
public participation in the process is good (an idea that I strongly endorse) and that
therefore more public participation would be even better. The latter hypothesis has not
proven to be the case. ] understand that there has not been a noticeable up tick in the
amount of public comments received by the agencies and, more to the point, that public
comments during the OMB comment phase are few and far between. This may be
because this is a rather esoteric area, or the government watchdogs have more important
things to focus on, or because people do not believe that the agencies (or OMB) will take
their comments seriously and do anything about them. Whatever the reason, the
extended public comment period, including specifically what has been called the “second
bite at the apple” — i.g, the 30-day period during OMB review -- is apparently not
producing the intended benefit. By eliminating Section 3507(b), the process would be
simplified and streamlined.

Some may respond to my suggestions by pointing out that the objective is to
protect the public, not OMB, and they would ask, “How will the public benefit from these
changes to the Act™? “If we make it easier for OMB to review ICRs,” they will say,
“won’t there just be more of them and thus increase the burden on the public”? Not
necessarily. In fact, based on my experience, I would assert the contrary: by allowing
OMB to separate the wheat from the chaff, it can then concentrate on the ICRs that really
matter and OMB’s involvement can make a positive difference. Again, this was our
experience with Executive Order 12866 and regulatory review; by focusing review on
those regulations that were truly important, OMB review was more effective to the
benefit of the American people.

With respect to the agencies, I have less direct experience and therefore less to
contribute. Nonetheless, there is one feature of the agency review of ICRs that concerns
me. In the 1995 Act, we wanted to ensure that there was a meaningful review of
proposed ICRs within the agency - even before they were sent to OMB - and we thought
it important that that review be done by someone not directly involved in the
development of the ICR itself, because the programmatic office responsible for the ICR
will inevitably be invested in gathering all the information that might be useful in
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enabling the agency to fulfill its statutory mandate. We were looking for an entity that
was somewhat detached and somewhat dispassionate, but at the same time
knowledgeable about the agency’s mission and with sufficient standing and clout to be
able to challenge, if necessary, the programmatic office. At the time, we were beginning
to empower the Chief Information Officers (CIOs) within each of the major agencies and,
given the nexus with information, we thought it best to designate the CIO as the one
under Section 3506 (2)(3) to:

“head an office responsible for ensuring agency compliance with, and prompt and
efficient and effective implementation of the information policies and information
resource management responsibilities established under this chapter, including the
reduction of information collection burdens on the public.” (emphasis added)

The CIO’s responsibilities with respect to “the collection of information” and the “control
of paperwork” are spelled out more specifically in Section 3506 (c).

During our tenure, the CIOs had their hands full, first in organizing their offices
and then, most importantly, in addressing the Y2K problem. Over the last five or six
years, some CIOs have taken very seriously their responsibilities with ICRs; others have
not been interested in, or able to do, the job effectively and, as a result, the certification
process relied on by the drafters of the 1995 Act (see Section 3506(c)(3)) has had less
than the intended beneficial impact. Accordingly, I believe this Subcommittee should
consider reiterating the objective — namely, creating or designating an entity that is
sufficiently independent of program responsibility but sufficiently familiar with the
agency’s mission to evaluate fairly whether proposed collections of information should
be approved (or modified) — but afford the agencies flexibility is designing and
implementing such an office. This Subcomittee could further provide that if an agency
selects an entity other than the CIO, approval of OMB would be required.

I thank you again for inviting me to testify on this important subject, and I would
be happy to try to answer any questions you may have.
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Mrs. MILLER OF MICHIGAN. All right. Thank you so much. We ap-
preciate that. I certainly agree with you, Ms. Katzen. We do have
to look at, as you said, the three Bs, cost/benefit analysis, and
sometimes it is difficult to make that kind of analysis strictly mon-
etarily. As you mentioned, some of the food labeling and these
kinds of things, we really do need to look at it all.

You know, it is interesting because we have had a number of
hearings in this committee talking about the onerous burden of
Government regulations, and both of you, I think, referenced cost
of the burden. We have had testimony from the Small Business As-
sociation saying that they have done some studies that indicate
that particularly in small businesses, the cost of compliance with
all of these forms and all kinds of regulatlons and other kinds of
burdens that are put on them could be interpolated to $7,000 or
$8,000 an employee. We have had former Governor Engler from the
great State of Michigan, testify—he, of course, now serves as the
executive director of the National Association of Manufacturers—
talking about their analyses which seem to indicate the structural
costs of American-made goods to be 22, 23 points higher than any
of our foreign competitors, principally due to burden and govern-
mental regulations and what have you. So there are so many
things that we have done in our society and as a Nation that are
so important to protect the health, safety, and welfare of our citi-
zens, lallnd yet we do have to look at what is reasonable, I think,
as well.

It is interesting, though, as both of you have talked, that you
can’t hardly talk about this issue without, obviously, looking at the
IRS. As you mentioned, it is about 80 percent of all the burden.
And it is an unfortunate reality when you see Members of Congress
coming saying, “We are here from the Government. We are here to
help you.” And every time we think about tax reform—and I no
longer am going to use those terms, “reform”—perhaps tax sim-
plification is the way that we would focus on the kinds of things
we may be able to do to assist. When you hear numbers, you know,
over, I think, $225 billion last year annually just for the American
citizens to comply with the tax forms, something needs to be looked
at there.

I would ask my first question to Dr. Miller, you mentioned—I
was taking some notes here—what I thought was interesting, a
regulatory budget within the—and if you could expand on that a
bit, are you suggesting that there would be a line item within the
particular agencies and within the committees? Or how would that
be structured?

Mr. MILLER. I would see a regulatory budget being put together
by the President, which had an overall amount and would have the
amounts by agency, and even perhaps by program, that they could
impose on the American people, things coming up. I would, as I
mentioned in my written statement, which I hope that you will ac-
cept for the record——

Mrs. MILLER OF MICHIGAN. Without objection.

Mr. MILLER. Thank you. I suggested that you treat existing regu-
lations much as you treat entitlement programs, the financial ones.
That is, the agencies continue to have those regulations, but new
regulations would be analogous to discretionary spending that you
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would have to appropriate every year. So Congress would have to
appropriate. You could also review existing—just like Ways and
Means and Finance reviews existing entitlement programs, you
could review existing regulatory and paperwork requirements.

Madam Chairman, I would like to just comment on Ms. Katzen’s
observations. I agree that there are certainly important, legitimate
uses of paperwork. I wouldn’t take that back for a moment. I think
that those are—many and varied paperwork requirements out
there are very justified. There is no question that there is very im-
portant information. Just to touch base on the example she started
off with, accountants and lawyers and firms applying for special
dispensations, etc., she is making my point. My point is you need
to simplify the Tax Code. You need a flat tax. You should not have
all this. Those are real resources. If those lawyers and accountants
were not doing that, they could be doing something useful. Right?
And they are doing that instead of something useful because the
Tax Code is established the way it is.

So if you simplified the Tax Code, if you had a flat tax, I think
you would increase productivity a lot because you would have peo-
ple doing productive things rather than those things today that are
pushing notes around.

Mrs. MILLER OF MICHIGAN. You know, to followup a little bit on
that, because this is a fascinating discussion, the concept of a flat
tax, I think it may be too much of a huge change to go to that ini-
tially, but perhaps—and there has been some debate in Congress
about whether you would actually offer an option to people either
to do it the way we have always done it or do a flat tax and see
how it would go. But there have been quite a few articles about
that. I know we have had a lot of debate.

Mr. MILLER. Yes. Madam Chairman, I think that is an excellent
idea. It was one of my most important things when I campaigned
and lost for the U.S. Senate, saying that people should have an op-
tion. They could file under the existing Tax Code if they want, or
file under a new flat tax if they want. And if you gave people the
option, I suspect most people would elect to file under the flat tax
because it would be, in effect, so much easier.

I was invited to be on a TV show 2 days ago, and I had to say
no. You know why? Because I was working to put together all this
stuff for the tax—my personal income tax and my wife’s personal
income tax. I mean, it is a big burden.

Mrs. MILLER OF MICHIGAN. It absolutely is.

One other question on that, not to keep getting off the subject,
but this is a fascinating area, I think. Do you have any opinion on
the President’s commission on tax simplification, not tax reform,
tax simplification? You know, everybody thought that would be of
great benefit and that we were all very anxious to see what kinds
of recommendations they would come forward with to get away
from some of this burden, and immediately, when they started say-
ing they were going to do away with the mortgage deductions and
those kinds of things, off we all went.

Mr. MiLLER. Right, right. Well, Madam Chairman, I am kind of
reluctant to criticize it. I know some people who are on the Com-
mission, some very, very smart people that I think work very hard.
They probably, from the word go, realized or took to heart the point
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you made, that going to a flat tax might be too radical, so they
tried to do something to simplify the Tax Code and make it more
efficient without going that far. So it is kind of a halfway measure,
in that sense, and it is very important who thought what—I do not
endorse either of their two alternatives that they came up with.

Mrs. MILLER OF MICHIGAN. I might ask a question of both of you,
I suppose. I had the staff put up these graphs earlier about OIRA,
since we have two experts here on that agency. When you were
there—this is something we have heard, I have heard, since I have
had this chairmanship, over and over and over again about the in-
adequate resources that OIRA has. When you were there, did they
have adequate resources? Has this been sort of a common element
there? Do you have any comment on where all of that is going,
what you think it might need today to be able to do the job that
we have asked them to do?

Ms. KATZEN. I think that OIRA has a lot of responsibilities, as
does OMB, and they are physically and psychologically closer to the
President than any of the other agencies, and they act as a watch-
dog, is I think the word you used, for the work of the Federal Gov-
ernment. And I don’t think you could ever have too many resources
there.

The idea is to use the resources that you have in the most effi-
cient and effective way. One of the suggestions that I included in
my written testimony was that, rather than reviewing all paper-
work requests, the Congress authorize OMB to review only those
that are significant so that they can focus their attention on the
ICRs, the information collection requests, that are the most impor-
tant and significant.

You cited the fact that the Reagan administration, I believe had
something like 90. I think when I was there, we had 50, and in the
most recent past, the Administrator has increased it by another 5
or 6.

Another body or two would undoubtedly help, but another body
or two is not going to make a huge amount of difference. I think
thinking about what it is you are trying to achieve and focusing the
limited resources that you have would be better emphasis on the
right syllable, as they say.

I would, if I could, use this opportunity to make two points about
the previous conversation, the colloquy that you had with Mr. Mil-
ler. The first is that these many tax complications—the oil and gas
depletion amounts, the accelerated depreciation forms, which I
used, as examples—industry doesn’t resist them. As far as I know,
they are up here asking for them. They want them. They want
them so that their lawyers and accountants can spend their time
on those things, and it would be—as you said, once you start get-
ting rid of a mortgage deduction, which affects a lot of people, or
even a special interest, if I could use that term, tax provision, you
are going to find that people, corporations, businesses, including
sometimes small businesses that take advantage of accelerated de-
preciation, for example, will be very concerned because they want
those complications.

The second point has to do with the regulatory budget. It sounds
good, but—and it is a big “but”—analysis is only as good as the
data is a truism in this field. You have a regulatory budget. You
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put down a certain cost. Where is the information for that? The
cost that everybody is talking about of the huge amount of $1 tril-
lion in regulatory expenses, those are calculated under the basis of
ex ante, estimates of what the cost will be if the regulation comes
into effect. In fact, most of the empirical work shows that once the
regulation is issued, American ingenuity kicks in, and it takes less
cost.

Now, I am not saying that the cost is trivial. I am not saying
that it is not seriously consequential. But while he cites $1.1 tril-
lion, there are lots of other figures which are in the $30 and $40
billion range rather than trillion dollar range.

The disparity reflects the fact that the data is not that good. We
do not have a really firm handle. That being the case, a regulatory
budget based on that kind of data would be, I think, problematic.

Mrs. MILLER OF MICHIGAN. OK. Thank you very much.

I recognize Representative Lynch.

Mr. LyNcH. Thank you very much. And just to followup on that
point, it is difficult. It sounds great about, you know, cost/benefit
analysis on any one of these proposals, but when you get down to
measuring that—and I know that Dr. Miller mentioned Professor
Crain. But when we have tried to replicate his numbers to basi-
cally get what he got and go through the process that he imple-
mented, it has been very difficult getting information from him in
terms of allowing us, on this committee to basically parse out his
whole process in arriving at this mass of numbers. So a lot of that
is still very much in debate.

And, again, on a lot of this information that we get, it is totally
the cost side. There is no calculation made for lives saved or acci-
dents prevented or, you know, contamination to our environment
or, you know, even in the nuclear regulatory sphere, the worst-case
scenarios that could develop in the absence of some of these regula-
tions.

So I am not so much sold on the idea that there is a quantifiable
amount that we could point to and say we are going to save this
and get rid of regulation. I do agree that there is a whole lot out
there that is completely useless, and we need to figure out how to
get rid of it, and that we ought to try to work on those parts of
the regulatory framework in this country that could be eliminated
with, I think, a bipartisan and fairly unanimous consensus. I think
there is a lot that we agree on.

The other thing that I would like to see tapped into is some of
the agencies themselves, if we could somehow incentivize cleaning
up the regulatory framework that is out there—and these, you
know, folks at the IRS know better than anyone the redundancy
that is there, the complexity that is there, to no purpose, and
things that we could actually get some of the folks in the agency
to say—you know, somehow incentivize it, to have them reporting
to us how they best can clean up their own shop, how we could re-
duce the regulatory burden for people who worked through those
agencies. And I think we can do a lot to reduce the burden without
ever—well, eventually we have to get to some of the issues that are
contentious, but I think there is a whole lot of work that can be
done right off the bat, right from the get-go, just to eliminate the
regulatory burden without putting any of the controversial stuff in
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play. I think it is just so burdensome out there and so complex, and
some of it has just built over, you know, as a matter of time and
from one administration to another. There seem to be layers and
layers of bureaucracy and complexity that, you know, have built up
like a residue over our entire economy.

What I would like to do is just ask you both, what do you think
the best way of getting at the agencies to help us make the report-
ing easier, but retaining the quality of the data and the value of
information that we are getting through these ICRs? And you men-
tioned, Ms. Katzen, about the fact that we have a lot that we are
doing on, let’s call them, insignificant—ICRs that are not really
going to give us the bang for their buck in terms of the number
of people or the number of requests or the number of—the degree
of scope for these different information collection requests. How do
we approach that issue within the wider question, which is, how
do we get the agencies to help?

Ms. KATZEN. One suggestion that I make in the written testi-
mony that I would like to emphasize is that currently OMB ap-
proval last 3 years, so at the end of a current information collection
request, the agency comes back in and it says they would like to
extend it for another 3 years, and there is a little rubber stamp
that says “Granted,” and then they come back 3 years later.

What I suggest is building on a phrase that is in the act now
that says the agency shall show how it is useful. You incentivize
the agencies by saying: We are going to take that seriously. You
make a showing, a compelling showing, that it is used and useful.
And we will give you not a 3-year extension but a 5-year extension
or a 7-year extension or a 10-year extension.

It then is to their benefit to make the showing and, by the way,
knowing that this will happen, maybe they should be focusing on
how they are using the information that they are getting.

It also would have the salutary effect of reducing or streamlining
OMB'’s processes so, again, the routine ones that are being used
and useful would not clutter up and take the time from the others.
I think that is one way of doing it.

Another way of doing it is pure anecdotal, and that is, one mo-
ment when I was Administrator of OIRA, a staff member com-
plained about a particular form, that it was incomprehensible and
that it just—you could not follow it. And so almost—I am not sure
why I did this, I picked up the phone and I called the person who
had certified this. And I said, “I do not understand Question 17
here. What are you getting at or why are you getting at it?” And
there was silence at the other end of the phone as the person scur-
ried to figure out, what form is she talking about?

I then said, “I tell you what. Let me fax this over to you. You
have estimated this will take 20 minutes to fill out. Let me fax it
to you and then call me in 20 minutes and tell me how you are
doing.”

I did get a call within 20 minutes to withdraw the form.

Now, that is just one incident, but I think if you can reach the
people who are responsible at the agencies, that is where—it does
not have to all be at OMB. It should start with the culture at the
agencies. And one of the other suggestions I make—I am sorry I
seem to be running on, but one of the other suggestions I make is
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that we vested this in the CIO’s office in the 1995 act, that they
should be the internal agency watchdog, because we wanted an of-
fice that was dispassionate, not attached to the programmatic of-
fice, so that they could say, “Hey, why do you really need that?”
And have the stature and the clout within the agency to be able
to say that.

CIOs have had a mixed—and I think GAO has said CIOs have
had mixed results. Some of them have taken the job seriously.
Some of them are more interested in the technology side. Some of
them are more interested in other aspects. And I think that one
ought to consider giving the agencies some flexibility from an inter-
nal office that would really do the job right and have, if you want,
OMB approve their other kinds of operations.

Those kinds of ways to get to the agency would, I think, be very
beneficial.

Mr. LYNCH. Yes. Well, I agree with your first and last assess-
ments that creating that incentive, giving them a waiver from the
3-year review, if they can show that, you know, a given regulation
is necessary and is rock solid and, you know, there is general con-
sensus that it is necessary and it serves a valuable purpose. I also
think the idea of having that—and I do not know if you call it a
task force or whatever it is, if you want to take it out of the CIO’s
office and give it to a task force that is going to say, “You know
what, we are going to help ourselves.” We are going to jettison
these regs that are just absolutely slowing productivity or just, you
know, stopping us from doing our job.

Those are two great ideas. I don’t think there is much cost in
that either, in going through that process. One is merely, as I say,
incentivizing through the process, and the other is really an organi-
zational function, just shifting it and giving it to somebody who will
actually do the job.

Thank you for your testimony.

Mrs. MILLER OF MICHIGAN. Thank you. Before we move on to the
next panel, Dr. Miller, when I had asked the question previously
about whether or not you thought there were adequate resources
in OIRA when you were there, Ms. Katzen answered but you did
not. Could you for the record tell me what your thoughts were on
that?

Mr. MILLER. Well, I thought we did. I thought we did. Again, the
role of OIRA is not to do all the analysis but to review the analysis.
Just like an editor of a major law journal or an economics journal
or statistical journal is not supposed to perform all the analysis
themselves, but to basically review the analysis presented to them
and decide which is worth publishing.

The high number at the beginning of the Reagan administration
is a reflection of the fact that, if I am not mistaken, there was a
statistical group that came over from Commerce that was attached
to OIRA and then was later moved, I think to Labor or back to
Commerce. So that 90 figure is somewhat inflated. They were not
really doing this OIRA kind of thing, so that moved.

You know, as Ms. Katzen was saying, they could certainly use a
few more people there, but I don’t think there is a tremendous
shortage of personnel at OIRA. But I would like to respond on the
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question of incentives, if I might, that Mr. Lynch, Congressman
Lynch raised.

Mrs. MILLER OF MICHIGAN. Certainly.

Mr. MILLER. If you had a regulatory budget, even without a regu-
latory budget, if you allow the agency to zero sum, that is to say,
you tell the agency you have a burden of such and such on such
and such, but you would like to issue a new regulation, new paper-
work burden, if you can reduce the paperwork burden, the regu-
latory burden in this area, you can increase it here. And so allow
them to prioritize—just like agencies when they come to OMB with
their budgets during the budget season, you know, they have to
justify these things, and they tradeoff. You know, they say, well,
the President has agreed you can increase your budget 0.1 percent,
or something like that. Well, they have to have priorities and they
make those kinds of judgments. So I think that would be helpful.

On the question of Mark Crain, I must admit to a little favor-
itism here because Mark is not only—he is the Simon professor of
economics at Lafayette College. He is a former colleague of mine
at George Mason University. He is a former student of mine when
I taught economics at Texas A&M. And if Ms. Boyd could give him
a call—I talked to him 2 days ago—I am sure that he would be
more than happy to respond, and his telephone number is 610—
330-5315. He would be more than happy to respond to any ques-
tion you might have. I am, of course, looking at the paper he did,
I guess for the Small Business administration.

Mrs. MIiLLER OF MICHIGAN. OK. Well, I certainly want to thank
you on behalf of the entire committee very, very much for coming.
We certainly appreciate it, and we will ask you to move aside for
the next panel.

Mr. MILLER. Thank you.

Ms. KATZEN. Thank you.

Mrs. MILLER OF MICHIGAN. Thank you both so very, very much.

[Witnesses sworn.]

Mrs. MILLER OF MICHIGAN. Thank you very much. We are going
to probably be called for votes here. It could be in 10 minutes, it
could be in 20 minutes, at which time we will be voting for quite
a long time. So I would like to start with the panel and see if we
cannot get all the testimony on before that happens, and I would
ask you to sort of keep an eye on the timers that you have before
you and try to adhere to our 5-minute rule, if you could, in this cir-
cumstance.

Our next witness is Mr. William Kovacs, who is the vice presi-
dent of Environment, Technology, and Regulatory Affairs for the
U.S. Chamber of Commerce. Mr. Kovacs is the primary officer re-
sponsible for developing the Chamber’s policy on environment, en-
ergy, natural resources, agriculture and food safety, regulatory and
technology issues, and we are certainly glad to have you join the
committee today, Mr. Kovacs. We look forward to your testimony,
sir.
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STATEMENT OF WILLIAM KOVACS

Mr. KovAcs. Thank you, Madam Chairman, Congressman Lynch,
and the committee for inviting the Chamber to testify here today.
I am going to submit my testimony for the record and just summa-
rize some of the key points.

As we all know and we have heard, the Paperwork Reduction Act
is more than about reduction. It is really about the reduction of pa-
perwork, the collection of necessary paperwork, and it is also about
the use and dissemination of good quality data, which is something
that really is the highlight of what the Chamber has been focusing
on.
When we talk about paperwork reduction, this has really been a
burden and a challenge that the Congress and OMB have had to
deal with. It started with the Federal Reports Act, and since then,
Congress and OMB have seen the Paperwork Reduction Act in
1980, 1986, 1995. We have seen the Data Quality Act, which was
an amendment to the Paperwork Reduction Act. We have seen
Data Access. We have seen a number of regulatory reform efforts
out of OMB, which is both peer review, risk assessment, good guid-
ance, as well as Executive orders. Just to followup on a question
that Congressman Lynch asked, we have also seen efforts by Con-
gress to really get the agencies to do exactly what you ask: identify
those regulations that are really no longer needed. And we have
seen that through Section 610 of the Regulatory Flexibility Act. We
have seen it in the nomination process. And we have seen it in Ex-
ecutive orders. And so where are we after 64 years of effort? I think
that is really what the question is.

I think on the paperwork reduction side, it is a very mixed bag.
You do have Congress putting more and more requirements on
agencies, and you will see at this point in time about 10 billion
hours, so that is going to be the largest in history.

On the information colleague side, I think where we, you can
really make a difference, there is an enormous amount of frustra-
tion. GAO is here and they are going to talk about it, but they have
done the analysis on what the CIOs do, and the CIOs are to certify
that the efforts taken by the agencies are really efforts to get at
the kind of data that they need and that is necessary. And there
are actually 10 criteria, and GAO found that in 2005 that 98 per-
cent of the CIOs certified the eight—98 percent of the 8,211 certifi-
cations requested were actually approved by the agencies and ac-
cepted by OMB. However, when GAO decided to do a review, they
found 65 percent of those actually had missing or no data at all to
support it. So that really is a problem, and I will be back to that
in my recommendations.
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And, finally, what we think is the most important is the Data
Quality Act. Here is an example where Congress in 2001 said to
the agencies we do have the kind of burden that we have, whether
it is %1.1 trillion or maybe it is $500 billion, who cares? The fact
is it is enormous. There are 4,000 regulations a year, 102,000 regu-
lations out there, and they cannot all be necessary, and no human
being can read them. That is the problem. And so the Data Quality
Act took the position that the agencies were to use the best quality
data, the objective data, the most useful data. And 2 days ago, as
I think you know by this time, the Fourth Circuit Court of Appeals
ruled that the Data Quality Act was not enforceable, that there
was absolutely no human being on Earth that had the standing to
pursue it, and that it is an act that is solely between OMB and the
agencies. So if you are looking for guidance as to how to move for-
ward, you have to keep that process in mind.

So what do we do? Well, we have three options that I think are
practical. One is if you want private parties to really support you
on it and take action against the agencies to deal with the paper-
work issue, then you have to put judicial review at the center. It
is just that simple.

If you want this to continue to be between OMB and the various
agencies, several things have to happen. OMB has to be serious
about the process. This is the first thing. And it can be serious in
two ways. One, it can tell the agencies, look, you have—when you
file these certifications or when you do this data quality request,
you have to have a mechanism of somewhat independent review,
and that can be either an administrative law judge or—we don’t
care, but it has to be someone independent of the agency.

In terms of the certification process, I think you have a serious
chance there of doing something that really could be monumental,
and that is, if you have all the CIOs rubber-stamping all of these
issues, there seems to be just a complete lack of concern, and if
anyone has ever looked at one of the paperwork submission re-
quests, it actually gives you the criteria on the back side in very
simple, plain English, and yet the CIOs rubber-stamp it. You know,
if a corporate official did this—you know, they worry about Sar-
banes-Oxley. Even if you were a small builder in Michigan and you
worried about storm water and you didn’t—let’s say you didn’t
have your Zip Code on it. Well, if you didn’t have your Zip Code
on the submission, they would hit you for $50. If you did not talk
about weather conditions, just omitted it the day you filed the
form, that is $500. And if you did not pay it within 30 days, the
fine then would be $32,500 a day.

So what I am saying is the simple answer is I think you need
to make the CIOs accountable, and I think you can do that through
the Office of Personnel Management. Anyway, I think my time has
expired, but I would be glad to answer any questions.

Thank you.

[The prepared statement of Mr. Kovacs follows:]
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1. INTRODUCTION

Madam Chaitman and members of the committee, thank you fot the opportunity to
testify before you today on the topic of “The Paperwork Reduction Act at 25: Opportunities
to Strengthen and Improve the Law.” T am William Kovacs, Vice President for
Environment, Technology, and Regulatory Affairs at the U.S. Chamber of Commerce. The
U.S. Chamber is the world’s largest business federation, representing more than three million
businesses and organizations of every size, sector, and region.

As a business federation, the U.S. Chamber is all too familiar with the overwhelming
paperwork burdens our members face at the hands of government regulators. My testimony
today will focus on a brief review of the historical efforts by Congress to ensure the quality
and integrity of the information collected and disseminated by federal agencies and the
agencies failings to implement congressional intent, and the U.S. Chamber’s
recommendations to help make the Paperwork Reduction Act of 1980" (PRA) more
effective.

1 would like to begin my testimony today by briefly discussing historical congressional
efforts to ensure the quality and integrity of information collected and disseminated by the
federal government, what the U.S. Chamber views as the principal difficulties with the PRA,
and several recommendations that could help make it more effective.

II.  HiSTORY OF THE PRA

*The Paperwork Reduction Act of 1980, 94 Stat, 2812, P.L. 96-511, 44 USC §3501; Dec. 11, 1980,
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Since at least 1942, with the passage of the Federal Reports Act, we know that
Congtess has been interested in promoting the quality, integrity, and utility of information
collected and disseminated by the federal government. That act made it the policy of
Congress not only to minimize the paperwork burden on U.S. businesses, but also to assure
the necessity and maximize the usefulness of information collected from the public and used
ot disseminated by the government.”

Congress authorized the Bureau of the Budget (which, in 1970, became the Office of
Management and Budget) through the Federal Reports Act to determine whether a
collection of information by the federal government was really necessary and useful in
reducing burden. This review function essentially created a gatekeeper that would screen out
any information collections that did not meet the Federal Reports Act’s quality standards.
Over the yeats, however, the efficacy of the act was eroded as more and morte exemptions
were created to citcumvent the act’s sttingent requitements. By 1979, more than 80% of the
federal paperwotk burden had become exempt from the now ineffectual Federal Reports
Act.

Criticism of government ted tape continued to grow in ditect proportion to the
ever-increasing federal paperwork demands placed on the public each year. 1In 1980,
Congtess again took steps to reduce the paperwork burden on U.S. businesses and to
promote the udlity and quality of data collected and disseminated by federal agencies.
Passage of the PRA marked the first broad-scale effort by Congress to manage the federal
government’s information activities. The PRA was enacted for the primary purpose of
minimizing the federal paperwork burden on the public, and maximizing the utility of
collected and disseminated information.> Through a diverse range of provisions, the PRA
established a process intended to simplify and reduce the duplicative, onerous, and often
unnecessaty, information collection requests from the federal government.

The PRA also created the Office of Information and Regulatory Affairs (OIRA) to
oversee agency efforts to reduce the paperwork burden, OIRA would be the final arbiter of
whether an “information collection request” (ICR) complied with the PRA, including
whether the information would have a “practical utility” for the agency.* Six years later,
Congtess reauthorized and amended the PRA (1986 amendments) and strengthened the act
by including an additional chatge to...maximize the usefulness of information collected and
disseminated by the Federal Government?

It became clear, however, that the PRA and the 1986 amendments failed to stem the
growing tide of paperwork that was drowning the American public. Despite best efforts, the
number of paperwork burden hours continued to rise at an alarming rate each year.

2 “Tu1s hereby declared to be the policy of the Congress that information which may be needed by the various Federal agencies should be obtained with 2
minimum burden on business prises. .. that alt duplication of efforts in obtaining such ion...should be eb 4 a5 rapidly as
practicable; and that information collected and rabulated by any Federal agency should insofar as 1s expedient be tabulated in 2 manner to maximize the usefulness
of the information to other Fedesal agencies and the public.” Federal Reports Act of 1942, 56 Stat. 1078, P.L. 831-811; Dec. 24, 1942

3 “The purpose of this [Act] is (1) to minimize the federal paperwork burden. . ; {2) to minimize the cost to the Federal G of colk

wsing, and ing i and (3} to irize the it of i collected by the Federal Government™ 44 USC §3501.

444 USC § 3504(c)(2.

3 L. 99-591, Oct. 30, 1986,
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Therefore, in 1995, Congress revised, reauthorized, and codified the PRA in an attempt to
enhance its overall effectiveness. The 1995 amendments to the PRA (1995 amendments)®
added new language addressing the need for improved utility, quality, and integrity in the
information collection process.’

Pethaps the two most significant additions to the PRA from the 1995 amendments
were that each agency’s Chief Information Officer certify that every ICR complies with the
paperwork burden reduction requirernents of the PRA,® and that federal agencies meet
mandatory burden reduction levels each year.

These two new safeguards offered a strengthened opportunity to effectively reduce
the paperwotk burden on the public. By requiting agency CIO’s to certify that each ICR
comport with the burden reduction provisions of the PRA-—such as reducing duplicative
requests and by ensuring that the request is necessary to the purposes of the agency—
Congress mandated that agencies engage in a rigorous analytical process before approving
any ICR. Likewise, by mandating yearly burden reduction levels, Congress, for the first time
since the enactment of the PRA, required that the paperwork burden decrease.

Unfortunately, things did not wotk out as planned. The new safeguards put into place
by the 1995 amendments were blatantly disregarded by the agencies, and as a result, last year
alone, the number of burden hours on the public exceeded an extraordinary 10 billion
hours—the highest in history.

Governmentwide Paperwork Burden

Information compiled from
the 1995 PRA Amendments,
the Annual Information
Collection Budget, and
agency paperwork burden
projections.

6000

Hours (in millions)

4000 ? ? ? " Y y d
FY1995 FY1987 FY1939 FY2001 FY2003 FY2005

III. AGENCY RESISTANCE TO THE MANAGEMENT OF INFORMATION

It is a common misperception that federal attempts to manage the flow of
information in-and-out-of government agencies were limited to the PRA. In fact, executive

4 “The purposes of this [Act] are 10...ensure the greatest possible public benefit from and maximize the utlity of information created coﬂcctcd mamta:.n!:d, used,
shared and dissemninated by o for the Federal Govemment...[to] improve the quality and use of Federal i to

accountability, and openness in Government and society. .. [and] promde for the dissemination of public information on 2 timely basis, on equitable terms, 2nd in 2
manner that promotes the tility of the information to the public....” P.L. 104-13, 44 USC § 3501(2), May 22, 1995.

7 “The purposes of this [Act] are to...ensure the greatest possible pubhc benefit from and maximize the utility of information created, collected, maintained, used,
shared and disseminated by o for the Federal Government... [to] improve the quality and use of Federal i © tien decisio

accountability, and openness in Govemnment and society. .. fand] provide for the dissemination of public information on 4 timely basis, on equitable terms, and in 2
manner that promotes the utility of the information to the public....” P.L. 104-13, 44 USC § 3501(2), May 22, 1995.

8 Id, ac § 3506.

¢ Id. at § 3505.
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orders, presidential initiatives, legislation, and information quality guidelines, have all been
used in an attempt to improve the collection, reliability, and dissemination of information.

More often than not, though, congressional directives wete met with resistance from
OMB as it struggled to develop information management processes. Case in point,
Congress had repeatedly urged OMB to develop procedural guidelines for ensuring the
quality of data disseminated by federal agencies. In fact, there were no fewer than four
congressional directives given to OMB requesting such guidelines. OMB simply chose to
ignore these four requests, forcing Congress to mandate OMB’s issuance of guidance to the
agencies. Specifically:

A 1995

The PRA directed OMB to...ensure the greatest possible public benefit from and
maximize the ntility of information created, collected, maintained, used, shared and disseminated by
or for the Federal Government. '°

B. 1998

House Report on the Treasury, Postal Service, and General Government
Approprations Bill," urged OMB to develop. ..rwies providing policy and procedural
guidance for ensuring the quality of information disseminated by federal agencies.™

C. 1999

The House incorporated a data quality provision in the report that
accompanied H.R. 4104, the Treasuty and General Government Appropdations Act
of 1999, requesting that OMB develop policy and procedural guidance to federal
agencies in order to ensure and maximize the quality, objectivity, udlity, and integrity
of information that the federal government disseminates to the pubic. Following the
House’s lead, the Senate included similar data quality language in the conference
report related to this legislation. This non-binding report language was then enacted
as part of Public Law 105-277.

D. 2000
The Treasury and General Government Appropriations Bill, approved by the

House Subcommittee, contained a requirement for OMB to issue rules on
information quality. Representative Jo Ann Emerson subsequently sent a letter to

1 44 CFR, Chapter 35, Sec. 3501(2).

¥ House Report No. 105-592

1 “The Committec urges the Office of Management and Budget (OMB} to develop, with public and Federal agency involvement, nules providing policy and
procedural guidance to Federal agencies for ensuring and maximizing the quality, objectivity, tility, and integnity of i ion (including statistical i i
disserminated by Federal agencies, and information disserninated by non-Federal entities with financial suppost from the Federal government, in fulfillment of the
purposes and provisions of the Paperwork Reduction Act of 1995 (P.L. 104-13). The Committee expects issuance of these rules by September 30, 1999.” House
Report No. 105592,
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OMB secking an explanation as to why the agency had continually ignored
congressional requests to issue data quality guidance. OMB responded that it was
reluctant to issue one-size-fits-all regulations to enhance data quality.”

Tt was not until the passage of the Information Quality Act JQA)" that OMB finally
took action and developed the procedural guidelines Congress wanted.

To put it simply, the PRA is the filter through which information flows into the
federal government, and the IQA is the filter through which information flows out.
Together they represent the sentinels of the information management process that reduce
paperwork burdens and increase the integrity of the federal government’s information
management system,

IV. RECOMMENDATIONS TO FIX THE PAPERWORK REDUCTION ACT

While it is certain that Congress has long been committed to minimizing the federal
paperwotk burden on the public, it is also certain that it has failed to achieve that goal. In
the 26 years since the PRA was enacted, the paperwork butrden level on U.S. businesses and
the public has skyrocketed.

It appears that the two primaty reasons for this failure are the breakdown in the
certification process and the lack of enforcement of mandatory paperwork reduction goals.

A. CIO Certification Process

As mentioned above, agency CIO’s are requited to review each ICR and certify
that it comports with the strictures of the PRA."® Congressional intent behind this
requirement was to create a rigorous analytical process whereby CIO’s would review
the evidence supporting an agency’s contention that an ICR was necessary and that it
complied with the PRA. Any collection request that failed to meet PRA standards—
that is, failed to meet paperwork reduction goals—would not be certified, nor sent to
OMB for approval. Unfortunately, the rigorous analytical process envisioned by
Congress failed to materialize and the CIO certification process has become nothing
more than a routine administrative procedure. All too often an ICR is simply “rubber
stamped” by a CIO without any analysis of the underlying documentation that shows
it reduces burden.

13 At the present time, OMB is ot convinced that new ‘one-size-fits-all’ rles will add much to the existing OMB guidance and oversight activity and the
proceduses followed by individual agencies. We aze reluctant to issue more segulations without a clear sense that they would be useful in promoting data quality.
We are also that new I might prove P ive to the goal of i ing data quality. The Report suggests that agencies be required to
establish a new ‘petition” process under which persons could file formal ‘complaints” over the quality of ion. These administrati i could
consume significant agency resources. An adversanial petition process also might discourage the type of free wd open dialogue between the agency and the public
that is crucial for identifying and addressing data quality issues.” Apsit 18, 2000, letter from John T. Spotila, OIRA Disector, to Representaive Jo Ann Emerson.

" Section 515 of the Treasury and General Government Appropriations Act for Fiscal year 2001 (P.L. 106-554),

 Under the PRA, ageney CIOs must ensure that every ICR is: (1) necessaty; (2) not duplicative; (3) reduces burden; (4) clearly written; (5) compatible with the
existing reporting and recordkeeping practices; (6) indicates length of time persons are required to maintain the records; (7) contains cestification language; (8)
useful to the agency and public; (9) uses effective and efficient statistical survey methodology; and (10) uses to tecuce burden and improve data quality,
agency efficiency and responsiveness to the public.
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That this assertion is correct is well understood by Congress. According to a
recent study by the Government Accountability Office (GAQ),® federal agency CIO’s
had certified that PRA standards wete met in 98% of that year’s 8,211 collections.
Yet, when the GAO randomly sampled these ICRs it found that support for that
certification was missing or inadequate in 65% of the cases. The reason for this
shocking disparity was clear—CIO’s were not analyzing the underlying
documentation to ensure burden reduction standards were being met.

But why should agency CIO’s take the time and effort to ensure the integrity of
the certification process? After all, there are no penalties for not doing so.

The current CIO review and certification process tequired under the 1995
amendments is broken because the PRA lacks any enforcement mechanism or penalty
provisions for noncompliance. As such, the certification process is an ineffective tool
for verifying paperwork burden reductions.

In order to rectify this problem there needs to be an enforceable penalty
provision in the PRA for unsubstantiated certifications. If U.S. businesses can be held
strictly accountable for recordkeeping and reporting requirements under a vast atray
of laws and regulations, then the federal government should be held to the same
certification standards.

For example, under Sarbanes-Oxley, CEOs face civil and criminal penalties for
any false or misleading statement reported to the federal government. Likewise,
under the Clean Water Act, businesses have been found civilly liable for tens of
thousands of dollars in fines per day for mere clerical errors in their filings—like a
missing zip code—because it was automatically deemed to be a false statement.”
Strict penalties for the improper certification of hazardous waste are incorporated into
the Solid Waste Disposal Act,” and similar provisions can be found in the Clean Air
Act,” the Toxic Substances Control Act,” and in many other laws that operate to
impose tens and hundreds of thousands of dollats in penalties for paperwork
violations.

If the federal government wete held to similarly draconian standards for every
unsubstantiated certification—that is, those certifications that lack undetlying support
—then it is very likely that far fewer ICR’s would be approved. As a result, the

1 “Paperwork Reduction Act: Burden Reduction May Require a New Approach,” Testimony Before the Subcommittee on Regulatary Affairs, Committee on
Govemment Reform, House of Representatives, GAO, June 14, 2005,
17 CWA, 33 USC §1318(c)(4): “False S Any person who knowingly makes any false matesial ion, or cectification in any app

record, report, plan, or other document....shall upon conviction, be punished by a fine of aot more than $10,000, or by imprisonment for not more than 2 years,
orby both. If a conviction of a person s for a violation committed after a first conviction of such person under this paragraph, punishment shall be by a fine of
not more than $20,000 per day of violation, or by imprisonment of not more than 4 yeass, or by both.”

8 SWDA, 42 USC §6928(d): “Any person who... knowingly omits material from any information or makes any false material statement or representations in any
application, label, manifest, record, report, permit, or other docurnent filed, maintained, or used for purposes of compliance with regulations. ..shall, upon
conviction, be subject to a fine of not more than $50,000 for each day of viohtion, or imprisonment not to exceed two years....”

® CAA, 42 USC §7413(c) and (d).

®TSCA, 15 USC §2614(a) and (b).
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American business community would almost certainly witness a real reduction in
paperwork burden hours inflicted on it.

Therefore, the U.S Chamber recommends that Congress amend the PRA to
include penalty provisions and enforcement mechanisms—similar in strength of
consequences to those imposed on most U.S. businesses—to ensure the integrity of
the information collection process. The penalty should be monetary and paid for by
the CIO that signed the certification. Al penalties could be paid to OIRA to help
offset the cost of administering a more stringent ICR certification process. An
additional penalty, such as a reduction in personnel levels for the CIO’s agency,
should also be considered. Federal agency CIO’s must recognize that it is just as
important for government to file accurate reports as it is for the business community.

B.  Mandatory Burden Reduction Levels

The 1995 amendments to the PRA included annual mandatory paperwork
reduction levels. Specifically, federal agencies were required to reduce their collection
butdens by 10% in fiscal years 1996 and 1997, and then by 5% in each fiscal year from
1998 through 2001, Meeting these goals would reduce the amount of federal
paperwork by 35%, from about 7 billion burden hours at the end of fiscal year 1995
to approximately 4.6 billion hours at the end of fiscal year 2001. Thereafter, federal
agencies were to set annual reduction goals to limit the paperwork burden on the
public to the maximum extent possible. In this manner, paperwork reductions would
be guaranteed to occur so that, by today, the American business community could
expect the number of burden hours on the public to have been significantly pared
down.

The mandatory reductions levels, however, were enforced with the same lack
of stringency as the CIO certification process—that is to say, not at all. In fact, since
the passage of the 1995 amendments the paperwork burden in this country has
increased annually and exponentially. Last year, there were mote paperwork burden
hours on the American public than ever before.

Again, the problem with achieving the PRA’s mandatoty reduction levels is the
lack of an enforcement mechanism or penalty provision. The only way a federal
agency will take steps to mitigate its paperwork burden will be if penalties are imposed
for failure to meet specified reduction goals.
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It must be noted that many agencies contend that they cannot reduce their
paperwork requirements without changes in their authorizing statutes, many of which
require the collection of certain types of information. Congress should examine the
validity of this claim as part of its effort to address paperwork reduction.
Nevertheless, the PRA is meant to discourage the unnecessary collection of
information and, ultimately, strictly enforcing the PRA will force agencies to be more
efficient in theit operations. If an agency cannot meet a congressionally mandated
reduction because of a statutoty obligation, it should immediately report that conflict
to Congress. Otherwise, the agency must obey congressional mandates or face a
penalty, e.g. a reduction in budget or personnel.

V. OTHER RECOMMENDATIONS TO STRENGTHEN THE PRA

There are other additional options that Congtress could take to ensure the quality and
integrity of the regulatory process.

Al Increase Resources to OIRA

In order to properly enforce the provisions of the PRA, as discussed above,
additional resources will be needed by OIRA. As such, the U.S. Chamber
recommends that Congress increase the budget of OIRA to allow for the hiring of
new personnel who can focus specifically on the paperwork reduction efforts of
federal agencies.

B.  Codify Executive Order 12866

When Executive Order 12866 was issued in 1993, it imposed on agencies an
affirmative duty to assess the costs and benefits of potental regulations and to
maximize the net benefits to the public. In developing only those regulations that
were necessary to interpret the law, agencies were admonished to avoid unduly
burdening the public. When collecting information on which to base its regulatory
decisions, agencies were directed to collect only...#he best reasonably obtainable scientific,
technical, economic, and other information. ..”! Presumably, the purpose behind this
language was to prevent agencies from unduly burdening the public with excessive,
duplicative, and onerous requests for information. In this manner, it parallels the
objectives of the PRA.

By codifying Executive Order 12866, Congress would lend additional
credence—as well as the force of law—to a Presidential Order that has been
continually hailed under Democratic and Republican administrations as both far-
sighted and effective. As such, the U.S. Chamber believes that codifying Executive
Order 12866 would help to further reduce the growing paperwork burden on U.S.
businesses in this country.

21 Executive Order 12866; Fed. Reg. Vol. 58, No. 190, Sec. 1()(7).
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C. Look-back Provisions

One of the best conceived, but most pootly utilized, concepts for reducing
government paperwork burdens is the “look-back” provision. Look-back provisions
were designed to force federal agencies to periodically review their existing regulations
and determine whether those regulations should be continued, modified, or rescinded.
In this way, an agency’s regulatory progtam would be streamlined as ineffective
regulations were eliminated or modified to be less burdensome to the regulated
community.

There are several examples of these Jook-back provisions in vatious presidential
executive orders, statutory provisions, and OMB directives. It is worth briefly
examining some of these provisions in order to understand their potential udlity for
reducing paperwork butdens for the business community.

1 Executive Orders
a. Executive Order 12044

President Carter issued Executive Order 12044, “Improving
Government Regulations,” in 1978. This Executive Order established
requirements for the centralized review of regulations, the preparation of
regulatory analyses, and the consideration of alternatives, and also
required federal agencies to periodically review their existing
regulations.”

Following this theme, President George H.W. Bush sent a
memorandum to all federal agencies in 1992 calling for a 90-day
moratotium on new regulations. During this time the agencies were
to. ..evaluate existing regulations and programs and to identify and accelerate action
on initiatives that will eliminate any unnecessary regulatory burden or otherwise
promote economic growth.?

b. Executive Order 12866

In 1993, President Clinton enhanced this deregulatory process by
issuing Executive Order 12866, “Regulatory Planning and Review.”
Section 5 of the order requires each federal agency to submit a program
to OIRA to.. . perdodically review its existing significant regulations to determine
whether any such regulations should be modified or efiminated.. >

# Executive Order 12044, Improving Government Regulations, stated that the periodic review of regulations was necessary to ensure that agencics do not impose
unnecassaty busdens on the economy, individuals, private organizations, or State and local government. 43 Fed Reg, 12661 (March 24, 1978
*Memorandum titled “Reducing the Burden of Government Regulation,” by Pres. George W. Bush to All Fedezal Agencies, dated January 28, 1992,

58 Fed. Reg 51735 (Sentember 30, 1993)
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President Clinton also ordered a “page by page” review of all
regulations in 1995, in an effort to eliminate or revise those that were
outdated or in need of reform.

Despite these attempts to make regulatory reviews a regular practice by federal

agencies, most agencies failed to develop any systematic review process. As a result,
presidential calls for periodic look-backs have proven largely ineffective.

2. Section 610 of the Regulatory Flexibility Act

The most widely cited statutory look-back requirement for federal
agencies is Section 610 of the Regulatory Flexibility Act of 1980 (RFA)”
Section 610 of the RFA specifically requires each federal agency to develop a
plan for the periodic review of regulations that have, or will have, a significant
economic impact on a substantial number of small entities. The purpose of the
review is to determine whether each rule should be retained, amended, ot
rescinded (consistent with the objectives of the underlying statute) to minimize
its impact on small entities.

Unfortunately, Section 610 has been widely perceived as ineffective for
reviewing existing regulations. Agency confusion about how and when to
assess the economic impact of rules and how to provide proper public notice
about the reviews being conducted setved to undercut the effectiveness of this
provision. Few rules in existence are actually reviewed, and even fewer are
tetired or eliminated through this provision.”

3. OMB’s Regulatory Reform Nominating Process

Under the current Bush Administration, OMB has sought to identify
regulatory reform suggestions through a process of direct public nominatons.
OMB telied on the authority granted by Congtess under the Regulatoty Right-
to-Know Act to initiate this call for reform.”’ The Regulatory Right-to-Know
Act requires OMB to issue an annual report to Congress on the costs and
benefits of regulations, including recommendations for reform.

On three separate occasions OMB requested and received public
nominations of regulations in need of reform. These efforts, however, met
with limited success due to a lack of follow-up, a lack of enforcement, and 2
lack of penalties.

5 U8, 601 et seq

* 1n the Fall 2005 Unfied Agenda of Federal Regulatosy and Deregulatory Actions, there were fess than 30 rules that had been designated for §610 Review by
the federal agencics wmbined.
31 US.C§ 1105, Pub. L. 106-554 (December 21, 2000).
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There is little question that look-back provisions would have significant
utility in reducing paperwork burdens for the American business community.
Unless and until Congress begins to stringently enforce these provisions, we are
unlikely to realize their full potential in addressing the growing paperwork and
regulatory burden.

4. Look Back on Cost Benefit Analysis

The federal government and the public rely on cost/benefit analyses to
determine the potential impact of regulations, which in turn helps companies to
make informed business decisions. While agencies routinely prepare
cost/benefit analyses for major rules, they do so before a regulation goes into
effect. These pre-regulatory forecasts are nototiously inaccurate. Therefore, to
better ensute the workability of the regulatory process, Congress should
establish a pilot program for agencies to study the real cost and benefits of
regulations at certain intervals, such as five and ten years. These types of post-
validation studies would provide solid information on how the utility and
effectiveness of a particular rule or regulation.

VI. CONCLUSION
The Chamber remains hopeful that the PRA will at last become an effective tool for
reducing the paperwotk burden on U.S. businesses and for promoting the integrity and

utility of information collected and disseminated by the federal government.

1 thank the committee for the opportunity to present the Chamber’s views and
recommendations about the Revising the Paperwork Reduction Act.
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Mrs. MILLER OF MICHIGAN. Thank you very much.

Our next witness is Andrew Langer, who is the manager of Reg-
ulatory Policy for the National Federation of Independent Business.
He is in charge of making the voices of small businesses heard
whenever new regulations would have a negative impact on Main
Street. Mr. Langer.

STATEMENT OF ANDREW M. LANGER

Mr. LANGER. Thank you. I want to thank you for the opportunity
to testify on this. I have testified before this committee and several
congressional committees on this issue a number of times, and we
are really at a crossroads here in terms of reducing paperwork and
the paperwork burden on small businesses. So I am really thankful
that I have the opportunity today.

NFIB, of course, is the Nation’s largest small business trade as-
sociation with 600,000 members whose average employee size is
five employees. So we represent the smallest of the small.

The problem of paperwork is two-pronged. We focus on two sides
of the issue: we focus on paperwork that has to do with regulations
that are coming down the pipeline, and we focus on the problem
of paperwork from regulations that are already on the books. We
have a great many tools available to deal with reducing the burden
of regulations that are coming down the pipeline, and those sys-
tems, when they work, work fairly well. They do need improve-
ment. But we spend very little time dealing with the issue of the
paperwork that is already on the books, which is the vast prepon-
derance of the problem, frankly, as Bill said.

Everyone involved in regulations—the regulated community, ac-
tivist stakeholders, Members of Congress and their staffs, the Fed-
eral agencies and their personnel—all must ask the same question:
What is it that we want from the regulated community in the end?
After all, I am not here, NFIB is not here, we are not here engaged
in this discussion on an academic basis. I have not grown frus-
trated with the regulatory process and the paperwork caused by it
on mere philosophical grounds. We are here to talk about real solu-
tions to a real problem, a problem that has real impacts for real
people. You have called this hearing because you want to explore
real solutions, meaningful relief for those small businesses. So I re-
peat the question: What is it that we want?

The answer, at least in NFIB’s estimation, is simple: we want
the regulated community to understand what their responsibilities
are, what paperwork they need to fill out, in as simple and as easy
a manner as possible. We want them to spend as little time as pos-
sible having to figure out what their responsibilities are, what they
need to do to comply, and then going out and complying with them.

What is more, our members want to be in compliance with the
law. They want to keep their workers and their communities safe
and secure, and the last thing they want is for a Government in-
spector to show up at their offices to fine them for some minor
transgression.

But, unfortunately, we have created a regulatory state that is so
complex that it is next to impossible for any business, any small
business, to be in compliance with 100 percent of the law 100 per-
cent of the time. It is a grossly unfair situation. It creates the situ-
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ation where any small business could become the victim of an erst-
while Federal regulator interested in playing a game of “gotcha.”
And in an era where an increasing number of Federal inspections
are being driven by disgruntled former employees filing meritless
complaints against their employers, small businesses are growing
more vulnerable each and every day with each and every new regu-
lation that comes out. And the stakes are much higher because of
the way the laws work.

Consider for a moment the fact that most Federal environmental
regulations—and Mr. Lynch talked about TRI. For most Federal
environmental regulations, they carry criminal penalties. And
these criminal penalties are under what is called strict liability, the
concept that you need not know that what you are doing is a crime
in order for you to be charged as a criminal. Instead, under strict
liability, all the Government needs to do is prove that you knew
that you were doing the act that you were doing at the time you
were doing it.

So what does this mean for paperwork? Let’s say you are a small
business owner filling our Clean Water Act paperwork forms and
you make a mistake. You leave off your Zip Code, you make some
clerical error, you transpose two numbers, and you sign the bottom.
And all of a sudden a Federal inspector comes out and looks
through your paperwork—paperwork you have spent blind hours
doing, you have been doing other paperwork as well. You can be
charged criminally under the Clean Water Act for making that mis-
take under strict liability because all the inspector would have to
do is say, “You knew you were filling out a form, right?” “Of course,
I did. I signed the bottom of it.” You are guilty. And this is not an
abstract thing. People have gone to jail because of this.

So I want you to consider this as we think about going about re-
ducing the amount of paperwork. Because the regulatory state con-
tinues to grow and the paperwork continues to increase, it is ever
more important that we strengthen those gatekeeping roles, which
is why NFIB, in my written comments, I said—and I want to sub-
mit those for the record, obviously—that OIRA needs to be fully
funded. And I don’t think I need to repeat the arguments of those
that came before me because I agree with all of them as to why
OIRA needs to be fully funded, obviously because one of the rea-
sons, the main reasons, is because as the number of regulations
and those writing them continues to grow, the resources at OIRA
have continued to shrink.

I think clearly—and I have spoken on this before—something
needs to be done about tax paperwork, and I can talk about that
as we move forward. But one of the things I want to focus on very,
very briefly—and it is absolutely important—is one of these real so-
lutions, and I talk about it extensively in my testimony. It is the
issue of the business compliance one-stop, or business.gov or the
Business Gateway, as it is called, the idea being very, very simple,
and it really gets to the heart of the matter. We want small busi-
nesses to be able to go to a Web site, those that use computers—
and about 92 percent of small businesses use computers in some
aspect of their business. And so if they choose to do so, they go to
a Web site, they enter in some very simple plain-English data
about their business, maybe their industrial classification code, the
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number of employees, and their Zip Code, and a data base spits out
every Federal regulation that applies to them. It spits out every-
thing that they need to do to comply with that regulation in very
simple—no more than two pages of information. And if we are
lucky, it walks them through how they go about complying. It al-
lows them, if they so voluntarily choose to do so, to fill out that in-
formation on the computer itself. And it spits edit, gets all the in-
formation organized for them and it sends it out.

Now, the SBA has been working on this for a number of years.
We supported them through it, and we have something called busi-
ness.gov that is out there. But it is just in its infant stages, and
the time is now to take that seriously. We have an opportunity on
our hands as you move forward with reducing Federal paperwork,
through the reauthorization of the Paperwork Reduction Act, to
take this in hand, and it is going to take congressional leadership
and leadership from the executive branch in order to do this. But
we have to start somewhere, and we have to start now.

I look forward to taking any questions, especially if you have any
on the Toxics Release Inventory, and I will conclude with that.

[The prepared statement of Mr. Langer follows:]
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Chairman Miller and Members of the House Government Reform Committee,
Subcommittee on Regulatory Affairs:

On behalf of the 600,000 small-business owners represented by the National Federation
of Independent Business, I would like to thank you for the opportunity to discuss with
you the burden of regulatory paperwork imposed by the federal government and to offer
NFIB’s insights about how to improve the way in which the federal government goes
about reducing the amount of paperwork filled out by America’s small businesses each
year.

Nearly a year ago, I offered testimony on regulatory burdens faced by small business at a
roundtable chaired by you. A year later the reauthorization of PRA is a good opportunity
to update you, and to offer some possible solutions to those problems.

NFIB’s national membership spans the spectrum of business operations, ranging from
one-person cottage enterprises to firms with hundreds of employees. Ninety percent of
NFIB members have fewer than 20 employees. While there is no standard definition for
a small business, the typical NFIB member employs five people and reports gross sales of
around $350,000 per year. However, all NFIB members have one thing in common; their
businesses are independently owned.

Being a small business owner means, more times than not, you are responsible for
everything (ordering inventory, hiring employees, and dealing with the mandates
imposed upon your business by the federal, state and local governments). That is why
simple government regulations, particularly when it comes to the paperwork they
generate, are so important. The less time our members spend with “government
overhead,” the more they can spend growing their business, employing more people and
growing America’s economy.

As Thave said before, unreasonable government regulation, especially onerous
paperwork burdens, continues to be a top concern for small businesses. Regulatory costs
per employee are highest for small firms, and our members consistently rank those costs
as one of the most important issues that NFIB ought to work to change. Last year, I
discussed with you a report commissioned by the Small Business Administration’s Office
of Advocacy, estimating the regulatory compliance costs for firms with fewer than 20
employees. At that time, the cost was nearly $7.000 per employee, per year.' .

But that seminal piece of research has been updated. Not only updated, but updated now
with a peer review process that lends even greater credence to the research.
Unfortunately for small business owners, however, the new data isn’t good —the cost of

' Report for the SBA Office of Advocacy, The Impact of Regulatory Costs on Small Firms, Crain and
Hopkins, 2001 (hitp://www.sba.gov/advo/research/rs207tot.pdf)
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regulation for small businesses has risen by nearly 10 percent, to $7,647 per employee,
per year.?

This means that for one of NFIB’s average members, with five employees, those costs
now approach a total of $40,000 annually. For a business operating on a shoestring, such
costs can be devastating.

My testimony is going to cover a number of different things. First, I'd like for members
of the committee to get an understanding of the regulatory burden in the form of
paperwork, and reiterate the resuits of a survey from 2004 by NFIB’s Research
Foundation regarding Paperwork and Recordkeeping.

Then, I will focus on specific areas where Congress has the opportunity to change the
status quo and strengthen federal laws addressing this paperwork burden, and other
potential solutions to this crippling problem.

These suggestions will fall into three basic areas—the pillars of true regulatory reform.
The first is a proper assessment of the problem: just what is the burden? If you have not
assessed or cannot assess the problem, then any solutions you propose will, in all
likelihood, fall short of the goals. Then, once assessed, what is it that needs to be done?
How do we get maximum benefit? And finally, what are some simpler fixes that can be
made in the short term to achieve real results for small business.

In terms of the paperwork burden imposed by regulations themselves, NFIB's own
Research Foundation has engaged in in-depth studies of the problem being faced by small
businesses. The NFIB Research Foundation is a non-profit 501(c)(3) organization, and
its research into small business economic trends and issues is highly regarded in the
academic community. Their conclusion was that the best thing for small businesses is
simplicity—simplicity in instructions, simplicity in requirements, and an overall
reduction in the size of the paperwork and the time necessary to complete forms.

The focus of our efforts has been on simplification——small businesses have a hard time
dealing with complex paperwork requirements. They need to know precisely what is
required of them, and would like as short and as clear a form as possible. This sentiment
was recently confirmed by the NFIB Research Foundation’s recent poll of small
businesses on paperwork {discussed in detail below).

Measuring the Burden of Paperwork: The NFIB Research Foundation’s Recent
Polling on Paperwork Costs

The NFIB Research Foundation concluded overall that the cost of paperwork averages
roughly $50 per hour. In addition, the following conclusions were reached’;

% Crain, W. Mark, The Impact of Regulatory Costs on Small Firms, 2005,
http:/fwww.sba.goviadvo/research/rs264.pdf

* NFIB Research Foundation National Small Business Poll, Vol. 3, Issue 5, Paperwork and Recordkeeping,
12-03, hitp://www.nfib.com/PDFs/sbpoll/sbpoll 12_2003.pdf
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1. The individual(s) completing and maintaining paperwork and records in a small
business is dependent on the subject matter of the paperwork and the size of the
firm. Owners most frequently handle paperwork and record-keeping related to
licenses and permits (55% of firms), purchases (46%), and clients/customers
(46%). They least frequently deal with financial (27%) and tax (12%) records.
Three of four pay to have someone (another firm) outside handle their tax
paperwork. Paid employees customarily do most of the paperwork and record-
keeping in about 25 — 30 percent of firms. Employees are much more likely to do
s0 in larger, small businesses than in the smallest ones regardless of subject matter
(except tax). Unpaid family members do the paperwork in less than 10 percent of
cases. (And, as is discussed below, in the case of TRI reporting, owners do it
more often themselves, or use consultants.)

2. The cost of paperwork also varies by subject matter and firm size. The more
paperwork and record-keeping that must be sent outside, the more expensive the
paperwork and record-keeping. Owners of larger small firms pay higher average
prices per hour because they are more likely to send their paperwork to outside
professionals and because the value of their time on average is higher. (This
confirms the findings of the informal survey above).

3. The estimated average per hour cost of paperwork and record-keeping for small
businesses is $48.72. By subject matter the average per hour cost is: $74.24 for
tax-related, $62.16 for financial, $47.96 for licenses and permits, $43.50 for
government information requests, $42.95 for customers/clients, $40.75 for
personnel, $39.27 for purchases, and $36.20 for maintenance (buildings,
machines, or vehicles).

4. The typical small business employs a blend of electronic and paper record-
keeping. Less than 10 percent use paper exclusively and a handful use only
electronic means. The type of record most frequently completed and maintained
on paper is licenses and permits.

5. No single difficulty creates the government paperwork problem. The most
frequently cited problem is unclear and/or confusing instructions (29%). The
second most frequently cited difficulty is the volume of paperwork (24%).
Duplicate information requests (11%) place third, followed by maintenance of
records that ordinarily would not be kept (10%) and requests for inaccessible or
non-existent information (9%). Twenty (20) percent could not decide.

While the use of computers by small businesses and small business owners has certainly
helped reduce the burden of regulations, technology alone cannot solve the problem.
More than filing forms and storing copies, paperwork requirements involve
understanding the what the government wants and how they want it, gathering the
necessary information and organizing it properly, determining what to keep and for how
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long, etc. And, then there is the cost. Even with the most efficient computer equipment,
documentation is not cheap. People must organize and input the necessary data, and
people are expensive.

According to research by The NFIB Research Foundation, 92% of small businesses use
computers in some aspect of their business. 82% of small businesses have internet
access, and of those, 57% have high-speed internet access. Half of the businesses that
use the internet use it to find out regulatory information, and the smaller of small
businesses are more likely to use the internet to educate themselves. They use it for
specific searches, and to sift through information.”*

Because of this, I believe that the Business Gateway program undertaken by the Small
Business Administration is a good step towards alleviating the problem of using
computers. That program would allow small-business owners to input simple data
regarding their businesses, and they would immediately receive all of the information
necessary to fulfill their regulatory burdens. It is an ambitious program, but one that
ought to be supported fully by Congress, and is discussed in greater detail below.

As to the issue of paperwork costs associated with tax preparation, it has been recognized
in the past that the requirements levied by the Internal Revenue Service represent a
significant portion of the burden faced by small businesses. Currently, the IRS has no
mandate to reduce paperwork burdens, as there exists a Memorandum of Understanding
between IRS and the OMB regarding the application of SBREFA to the tax collecting
agency. The Department of the Treasury hasn’t designated a single point of contact on
paperwork, nor has it completed the required reporting on enforcement of paperwork
reduction laws. :

In order to take a significant bite at the paperwork apple, some oversight must be made
regarding the burdens levied by the IRS. The MOU ought to be examined, and there
ought to be a reconsideration of the current policy agreements between OMB and the
IRS. Tax paperwork costs nearly $75 per hour and small businesses can ill-afford to have
such resources siphoned off. Some consideration should be given to new legislation
aimed at holding the IRS accountable to paperwork reduction laws already applying to
other agencies.

* NFIB National Small Business Poll Volume 4, Issue 8, “Telecommunications,”
http://www.nfib.com/object/telecomm html
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Specific Legislative Recommendations
Full-funding for OIRA

Key in the fight to produce regulations that make sense, that address real public policy
problems, whose benefits outweigh their costs, and are presented to the regulated public
in the least-burdensome manner possible is the Office of Information and Regulatory
Affairs at the Office of Management and Budget (OIRA). OIRA acts as a gatekeeper for
all new regulations, and has been particularly instrumental in ensuring that the most
burdensome regulations are re-thought by the agencies proposing them.

Unfortunately, almost immediately since its founding, OIRA’s resources have been ham-
strung. Budgets and staff have, over the years, been cut back. This has had the effect of
hampering OIRA’s ability to do all that needs to be done in the realm of ensuring a
sensible regulatory state with minimized paperwork burdens. At the same time that the
OIRA has been experiencing cut-backs, the population of those who create new
regulations has continued to increase dramatically.

The lack of viable resources to OIRA comes at a high price to the regulated public (e.g.-
NFIB members and small-business owners as a whole). For instance, in prior testimony
to the House Government Reform Committee, there has been a great deal of discussion
regarding “bootleg” regulatory forms. These are forms that individual agency offices
create for the regulated community to use, but are not vetted through the required
paperwork processes. The regulated public is unsophisticated as to the intricacies of
federal paperwork law, so when they see a form from a federal agency, by and large they
are not going to question the legality of that form or their obligations in completing this
paperwork.

An OIRA that is crippled by a lack of resources cannot adequately assess paperwork
burdens, let alone ferret out which agencies might be surreptitiously adding to that
paperwork burden through the use of bootlegs. As the agency that acts as a gatekeeper to
ensure that regulatory actions and activities are both meaningful and appropriate, it is
reasonable to expect that OIRA have the funding and support necessary to carry out its
activities.

Congress must act to rebuild OIRA’s resources. A reinvigorated OIRA can once again
expand its review of regulations and the burdens imposed by them. A reinvigorated
OIRA can comprehensively assess the impact of regulations on small business on an
annual basis, instead of focusing on a narrow slice or subset of those regulations, as is
currently the case. Advocates for small business and other groups have repeatedly voiced
their concerns in recent years over this, and OIRA has responded by saying that because
their resources are limited, they have to focus on the regulatory burden in this way.
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As 1 said above, for regulatory burdens to be reduced, a number of things have to happen.
Step one is a proper assessment of those burdens, and a proper reassessment on an annual
basis. Responsibility for that falls squarely on OIRA’s shoulders.

Strengthen Provisions on Unnecessary Duplication

The issue of duplication goes hand-in-hand with the issue of ease of access.to regulatory
compliance information. Currently, it is next-to-impossible for the federal government to
ascertain what information is duplicatively required from one agency to the next.
Because it is so difficult, despite mandates that inquiries into duplicative requirements be
done by agencies during the promulgation of rules or during the collection of
information, agencies are hard-pressed to do it.

These rules have to be strengthened. It is maddening for a small business owner to fill
out a series of regulatory forms for one agency, and then transfer that information in a
similar, but slightly different form, for another agency. It is frustrating, and it is time
consuming ~ and time is the most precious commodity that a small business owner has,

If Congress takes a leadership role on the implementation of the Business Gateway
System, then it should put rules into place which would address the issue of duplication,
before and during the Business Gateway development process. Part and parcel of any
electronic system should be the recognition that information being collected and used for
one agency as part of the regulatory process should be checked, and if possible, translated
for use by another agency.

Limit the Number of Information Collection Requests

Small businesses are constantly being bombarded by requests for information from
federal agencies. These “Information Collection Requests” or “ICRs” add greatly to the
paperwork burden associated with regulation, and ought to be limited sharply. Were
Congress to limit the number of ICRs agencies could put forth in any given year, it would
force agencies to prioritize the use of ICRs, and therefore only bother small business
owners when it was absolutely necessary.

Small business owners cannot do everything that they want to do within a given year.
They are limited by time and by resources. Therefore, they have to prioritize which
things are essential or important for their business’ success. So it should be with federal
agencies and their requests for information.

As Congress explores how to lessen the impact of paperwork burdens on small business,
it is worthwhile to encourage the regulatory agencies to examine more closely how to
reduce the burdens imposed by ICRs. Some have suggested limiting agencies to a
specific number of collection requests each year. Others have recommended that OIRA
develop stricter criteria that ICRs must meet before being approved for use. Still, others
have suggested that like the small businesses which will have to comply with the ICR,
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that agencies prioritize which ICRs are of the most significance or the highest priority.
This suggestion is certainly reasonable and would be worthy of additional discussion as
Congress moves forward with this process.

Of further help would be some demonstration on the part of federal agencies that when
they have decided to seek information from small businesses, that they have made an
effort to minimize that ICRs impact. This could be done in a variety of ways, but NFIB
suggests that the agency demonstrate this through some certification to OIRA or the
SBA’s Office of Advocacy that it has been done.

Once the Business Gateway is created, all ICRs should be made available therein. In the
interim, at the very least, ICRs ought to be put on the Regulations.Gov website for public
availability.

Guidelines for Paperwork Impact Analyses and Mandates for Reduction

Agencies must do a better job at gauging the impact of paperwork on individuals and
small businesses. Much in the same way that agencies are required to measure economic
impacts, impacts on property rights, etc, NFIB suggests that Paperwork Impact Analyses
ought to be conducted. If new regulations require reporting, then a measurement of the
impact of the paperwork associated with the regulations should be done.

But because of disparities in the application of current mandates throughout the federal
government, set guidelines must be created. These guidelines would mandate that
agencies set out:

(a) the quantity of paperwork that might be generated from the regulation;

(b) the amount of time dedicated to paperwork associated with the regulatory
compliance;

(c) the cost of compliance (financial) to meet the paperwork burden resulting
from the regulation;

{d) An assessment if the paperwork burden will impose a significant/unique
hardship for small business.

If s0, the agency proposing the regulation will be required to send a statement of
Justification to the SBA’s Office of Advocacy so that it can be a part of a Regulatory
Flexibility Analysis.

Congress should also set meaningful goals for agencies to reduce paperwork, based in no
small part on those impact analyses.



62

Langer Testimony on Behalf of NFIB Page 9
March 8, 2006

Application of Data Quality Act to SBREFA and PRA Requirements

The Small Business Regulatory Enforcement Fairness Act (SBREFA) created a series of
tools that have proved invaluable in the effort to craft regulations that are fairer for small
business. A number of these provisions are judicially reviewable.’

But challenging agency determinations under the Administrative Procedures Act has been
somewhat elusive for small businesses negatively impacted by new regulations.

Agencies are still given tremendous deference in the defense of their reviews. A vital
tool in that regard would be the Data Quality Act.

Ensuring that the Data Quality Act applies to all aspects of regulatory and paperwork
certifications and reviews means that challengers to agency action can question the
underlying analytical assumptions surrounding decisions, in addition to the analyses and
the decisions themselves.

Regulatory Sunsetting

As stated earlier, as important as effectively dealing with regulations “coming down the
pipeline™ is, something must be done to deal with the myriad of regulations currently on
the books. Currently, Section 610 of the Regulatory Flexibility Act mandates that
agencies review “economically significant” regulations within ten years of their
implementation.

But the problem isn’t limited to regulations of economics significance. No, the problem
has always been more of the myriad of regulations a small business is subjected to—
individually, they may not amount to much, but taken together they pose a tremendous
burden. Unfortunately, agencies have little incentive and little guidance to do proper “610
reviews.”

It is up to Congress to create those incentives, and NFIB suggests that Congress consider
the mandate that every federal regulation be reviewed for their impact and effectiveness
within ten years of its implementation, and create guidance as to what those reviews
ought to constitute. Any regulation that is not reviewed at that ten-year point would
automatically sunset, and for a regulation to remain in place, its existence would have to
be justified.

In the real world, businesses are constantly reviewing their “best” practices, to see what
works, what doesn’t, what is a drain on the business, etc. Not only is there no reason for
the federal government to not be doing this, it is a disservice to the American people that
they do not do it. Improving on the way government impacts the private sector should be
a top priority.

3 A tist of those is available at hup://www.sba.gov/advo/archive/sum_sbrefa html.
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Technological Responses: E-Docketing and the Business Gateway

To its credit, the federal government has recognized that, as in industry, technology can
provide a number of solutions to the burdens posed by regulation. Two separate tracks,
very different, and important in their own way, are being pursued. Unfortunately, the
federal government has emphasized a single- track perspective at the outset, focusing
mainly on e-docketing and e-democracy rather than comprehensively focusing on the
compliance side of things as well.

A mainstay principle of NFIB and its membership has been addressing the burden posed
by current regulations, and finding ways to minimize that burden. Too frequently,
however, the tools available to small businesses have focused on those regulations that
are coming down the pipeline. Make no mistake, this is important—we absolutely have
to stem the tide of the burden posed by new regulations.

But we must do something to focus on the burden of regulations that are on the books. I
have already discussed some of the procedural tools that would assist in this regard,
including sunsetting, but would like to go into greater detail as to some of the
technological possibilities mentioned earlier.

The promise of e-docketing is that it will make it easier for small businesses and
individuals to offer their thoughts on proposed rules. By offering a “real world”
perspective, career civil servants can make regulations that are smarter and more
meaningful. What’s more, electronic docketing is an excellent tool for those doing the
regulatory decision-making, in that it makes it easier for regulators to break down and
analyze comments.

Yes, this is important. But the problem is that too many small businesses are spending
too much time doing federal paperwork already, and it is simply too much to ask of them
right now to take additional time and resources to comment on a complex regulatory
proposal. Sure enough, there are some businesses and individuals that will comment, and
the regulatory state can only benefit from their expertise, but the executive branch must
reduce burdens elsewhere if they hope to invest a more substantial set of the population
in the rulemaking process.

As mentioned earlier, the Business Gateway is a good step in this direction, and a greater
emphasis must be placed on the continued development and implementation of this
system. Everyone involved in regulation: the regulated community, activist
stakeholders, members of Congress and their staffs, the federal agencies and their
personnel, all must ask the same question—what is it that we want from the regulated
community, in the end?

The answer, at least in our estimation, is simple: we want the regulated community
(again, our members and the small business community as a whole) to understand its
responsibilities when it comes to regulatory compliance and comply with those
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regulations that apply to them. What’s more, our members want to be in compliance with
the law. They want to keep their workers and their communities safe and secure, and the
last thing they want is for a government inspector to show up at their offices and fine
them for some transgression.

Unfortunately, the regulatory state is so complex (consider in your minds, for a moment,
the wide expanse that is the Code of Federal Regulations, and just what a small business
owner would need to do to figure out his responsibilities) that it is next-to-impossible for
any small business to be in compliance with 100% of the law 100% of the time.

But imagine a system in which a small business owner could enter some simple
information about his business: his industrial classification code, for instance, a zip-code,
number of employees, etc. As discussed above, 92% of small businesses have
computers, most with internet access (the majority of it high-speed), so the vast majority
of businesses could do this if they so chose to do it.

Then the system takes that information and spits out each and every regulation that
applies to this business, along with simple compliance information (no more that a few
pages of easy-to-understand English, I would hope). It would be even better if this
system could provide an on-line access for small businesses to submit forms, should they
choose to submit them that way (the operative word being “choose” — not mandate).

Yes, this is am ambitious idea. But in an era in which huge databases can be accessed
from thousands of miles away in a safe, secure, and fast manner, it is not an impossible
task. The current iteration of the Business Gateway, Business.Gov, is a solid step in the
right direction. But it must do more, far more, in terms of offering a simple way for
businesses to determine what their regulatory responsibilities are, and to make living up
to those responsibilities as easy as possible.

What it will take is leadership from Congress. Funding, oversight, and the political will
to see it happen.

If Congress is serious about reducing paperwork, then it must do something about making
the fully-functional, fully-realized Business Gateway a reality. Once that is established,
and businesses know their responsibilities, and compliance is made as simple as possible,
then businesses will not only have the time and resources to devote to helping the
government craft smarter regulations, they will have an incentive to be invested in the
process.

Not all businesses would do it {not all businesses have computers), so the option to find
out about regulations in the traditional manner would still have to be in place. But such a
system would be far superior than that which is available to small business owners today,
and a tremendous leap in seeking greater regulatory compliance.

Until then, however, the benefits of technology, whose primary purpose is e-docketing
accrue mostly to those who work in government.
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Conclusion

The broad distribution across various possible answers to our poll suggests that there is
no single regulatory paperwork problem. There are many problems and that implies the
need for many solutions. The result is regulations, and the paperwork resulting from
those regulations, continue to represent a major aggravation for small-business owners.
But it is also a place where they can use sweat equity to save cash. When asked how
much they would be willing to pay to have someone take over all the paperwork they
must complete, 17 percent said nothing and 5 percent indicated less than $10 per hour.
Still, it is better to neither pay someone to handle paperwork nor to put in this type of
sweat equity, That situation would occur if the demands for records were not made in the
first place.

Regulations, therefore, become particularly burdensome for those who do not have the
resources 1o hire someone to handle them. Among that group are people just starting
businesses, those who could use the greatest asset they have, themselves, for higher
purposes than completing and maintaining forms.

Simple, easy-to-understand requirements, and fewer of them, are the keys to real relief
from the paperwork burden plaguing small business. Agencies that are currently
reluctant to fulfill their paperwork reduction requirements must be made to do so. Their
hesitation bleeds small businesses dry by diverting precious resources, both in the form of
manpower and cash, away from doing their business to working for the federal
government. Given the importance of small business job creation to economic health, it
is never more important to address this issue than now.

NFIB appreciates the opportunity to comment on the possibility for reducing the
regulatory burden faced by small businesses. Clearly, paperwork represents a costly
burden in terms of money spent on reporting, the time taken to fill out forms, and the
overall drain on manpower in the process. It is our hope that some significant steps can
be taken to reduce this burden and that EPA and other agencies will adopt some of the
recommendations suggested by NFIB. We believe that these suggestions address the
issue of simplifying the burden, while still maintaining the integrity of information
required by statute and regulation.

Thank you once again for the opportunity to testify on this important issue.
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NFIB CORE VALUES

We believe deeply thot:
Small business is essential to America.
Free enterprise is.essential fo the start-up and expansion of small business.
Smatli business is threatened by government intervention.

An informed, educated, concerned and involved public is the ultimate
safeguard. ‘

Members determine the public policy positions of the organization,

Our employees, collectively and individually, determine the success of the
NFIB’s endeavors, and each person has a valued contribution to make.

Honesty, integrity, and respect for human and spiritual values are
important in all aspects of life, and are essential to a sustaining work
environment,

1201 F Street NW, Suite 200
Washington, DC 20004
202-554-9000
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Mrs. MILLER OF MICHIGAN. I thank you. I think what we are
going to do is recess at this time. We have a series of six votes, so
we will probably be, I would say, a good hour. We need to recess
for about an hour, with your indulgence. I don’t know if you can
stay until we come back. If you could do that, that would be very
much appreciated, and thank you very much. We will adjourn for
an hour.

[Recess.]

Mrs. MILLER OF MICHIGAN. Calling the hearing back to order,
our next witness is Linda D. Koontz, Director, Information Man-
agement Issues at the Government Accountability Office. At the
GAO she is responsible for issues concerning the collection, the use,
and the dissemination of Government information in an era of rap-
idly changing technology. She has been heavily involved in direct-
ing studies concerning the Paperwork Reduction Act’s implementa-
tion, information access and dissemination, e-government, elec-
tronic records management, data mining, and privacy. And in addi-
tion to all of this, she has lead responsibility for information tech-
nology management issues at various agencies, including the De-
partment of Veterans Affairs and Housing and Urban Development
and the Social Security Administration as well.

We certainly welcome you to the committee today, and the floor
is yours.

STATEMENT OF LINDA KOONTZ

Ms. KooNTz. Thank you very much for inviting us here today to
participate in the subcommittee’s hearing on the Paperwork Reduc-
tion Act. I will be very brief.

Last year, we reported to you the results of our study on imple-
mentation of agency review requirements. We found, quite simply,
that agencies have not implemented the rigorous review process
envisioned by the Congress. Specifically, we reported that govern-
mentwide agency CIOs generally reviewed information collections
before they were submitted to OMB and certified that the required
standards in the act were met. However, our review of 12 case
studies shows that CIOs provided these certifications despite often
missing or inadequate support from the program offices sponsoring
the collections. Further, although the law requires CIOs to provide
support for certifications, agency files contained little evidence that
CIO reviewers had made efforts to get program offices to improve
the support they offered. Numerous factors had contributed to
these problems, including a lack of management support and weak-
nesses in OMB guidance. As a result, we concluded that OMB,
agencies, and the public had reduced assurance that the standards
in the act were consistently met.

To address these weaknesses, we recommended that OMB and
the agencies take steps to improve review processes and compliance
with the act. The agencies we reviewed have since taken action to
respond to each of our recommendations.

In our report, we also noted that IRS and EPA had established
additional evaluative processes that focused specifically on reduc-
ing burden. In contrast to the CIO reviews, which did not reduce
burden, both IRS and EPA have reported reductions in actual bur-
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den as a result of their targeted efforts. There appeared to be a
number of factors contributing to their success.

First, these efforts specifically focused on results, reducing bur-
den, and maximizing the utility of the information collected.

Second, they benefited from high-level executive support within
the agency, extensive involvement of program office staff with ap-
propriate expertise, and aggressive outreach to stakeholders.

In our report, we concluded that these approaches to burden re-
duction were promising alternatives to the current process outlined
in the PRA, and we suggested that the Congress consider mandat-
ing pilot projects to target some collections for rigorous review
along these lines.

We also cautioned, however, that such approaches would prob-
ably be more resource-intensive than the current process and might
not be warranted at all agencies since not all had the level of pa-
perwork issues that face agencies like IRS and EPA. Consequently,
we advised that it was critical that any efforts to expand the use
of these approaches consider these factors.

In summary, Madam Chairman, the information collection re-
view process appeared to have little effect on information burden.
As our review showed, the CIO review process as currently imple-
mented tended to lack rigor, allowing agencies to focus on clearing
an administrative hurdle rather than on performing substantive
analysis. Although we made recommendations in our report regard-
ing specific process improvements, the main point that I would like
to make today is that it is not enough to tweak the process. In-
stead, we would like to refocus agency and OMB attention away
from the current concentration on administrative procedures and
toward the goals of the act, minimizing burden while maximizing
utility. By doing this, we could help to move toward the outcomes
that the Congress intended.

I look forward to further discussion on how the law and its im-
plementation can be improved. This completed my statement, and
I will be happy to answer questions at the appropriate time.

[The prepared statement of Ms. Koontz follows:]
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PAPERWORK REDUCTION ACT

New Approaches Can Strengthen
Information Collection and Reduce
Burden

What GAO Found

Among the PRA provisions aimed at helping to achieve the goals of
minimizing burden while maximizing utility is the requirement for CIO
review and certification of information collections. GAO's review of 12 case
studies showed that CIOs provided these certifications despite often rissing
or inadequate support from the program offices sponsoring the coliections.
Further, although the law requires that support be provided for
certifications, agency files contained little evidence that CIO reviewers had
made efforts to get program offices to improve the support they offered.
Numerous factors have contributed to these problems, including a lack of
management support and weaknesses in OMB guidance. Because these
reviews were not rigorous, OMB, the agency, and the public had reduced
assurance that the standards in the act—such as minimizing burden—were
consistently met. To address the issues raised by its review, GAO made
recoramendations to the agencies and OMB aimed at strengthening the CIO
review process and clarifying guidance. OMB and the agencies report
making plans and taking steps to address GAO's recommendations.

Beyond the collection review process, the Internal Revenue Service (IRS)
and the Environmental Protection Agency (EPA) have set up processes that
are specifically focused on reducing burden. These agencies, whose missions
involve mumerous information collections, have devoted significant
resources to targeted burden reduction efforts that involve extensive public
outreach. According to the two agencies, these efforts led to significant
reductions in burden. For exaraple, each year, IRS subjects a few forms to
highly detailed, in-depth analyses, reviewing all data requested, redesigning
forms, and involving stakeholders (both the information users and the public
affected). IRS reports that this process—performed on forms that have
undergone CIO review and received OMB approval—has reduced burden by
over 200 million hours since 2002. In contrast, for the 12 case studies, the
CIO review process did not reduce burden.

When it considers PRA reauthorization, the Congress has the opportunity to
promote new approaches, including alternatives suggested by the expert
forum and by GAO. Forum participants made a range of suggestions on
information collections and their review. For example, they suggested that
OMB's focus should be on broad oversight rather than on reviewing each
individual collection and observed that the current clearance process
appeared to be “pro forma.” They also observed that it seemed excessive to
require notices of collections to be published twice in the Federal Register,
as they are now. GAO similarly observed that publishing two notices in the
Federal Register did not seem to be effective, and suggested elmninating one
of these notices. GAO also suggested that the Congress mandate pilot
projects to target some collections for rigorous analysis along the lines of
the IRS and EPA approaches. Such projects would permit agencies to build
on the lessons learned by the IRS and EPA and potentially contribute to true
burden reduction.

United States Government Accountability Office
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Madam Chairman and Members of the Subcommittee:

1 am pleased to be here today to discuss the Paperwork Reduction
Act (PRA) and federal information collections.! As you know, one of
the goals of the PRA is to help ensure that when the government
asks the public for information, the burden of providing this
information is as small as possible and the information itself is used
effectively. In other words, the goal is to minimize the paperwork
burden while maximizing the public benefit and utility of the
information collected. To achieve this goal, the PRA includes
provisions that establish standards and procedures for effective
implementation and oversight of information collections. Among
these provisions is the requirement that agencies not establish
information collections without having them approved by the Office
of Management and Budget (OMB), and that before submitting them
for approval, agencies’ Chief Information Officers (CIO) certify that
collections meet 10 specified standards—including that they avoid
unnecessary duplication and reduce burden as much as possible.

As you requested, I will discuss results from a May 2005 report that
we issued on PRA processes and compliance’® In that work, we
reviewed agencies’ processes to certify that information collections
meet PRA standards, and we described alternative processes that
two agencies have used to minimize burden. I will also discuss
various suggestions for alternative approaches to burden reduction
that the Congress may wish to consider.

In preparing this testimony, we reviewed our previous work on PRA
issues, including the results of an expert forum on information

! The Paperwork Reduction Act was originally enacted into law in 198¢ (Pub. L. 96511,
Dec. 11, 1980), It was reauthorized with minor amendments in 1986 (Pub. L. 99-501, Oct. 30,
1086) and was reauthorized a second time with more significant amendments in 1805 (Pub.
L. 10413, May 22, 1995).

2 Such collections may have a range of purposes: applications for goyemment» benefits,
program evaluation, general purpose statistic: audit, prog) or

h and or 3 all of which may occur in a variety of forrs,
inciuding questionnaires and telephone surveys.

* GAO, Paperwork Reduction Act: New Approach May Be Need to Reduce Government
Burden on Public, GAD-05-424 (Washington, D.C.: May 20, 2005).

Page 1 GAO-06-477T
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resources management and the PRA, which was held in February
2005, To convene this forum, we contracted with the National
Academies’ National Research Council, which recruited panelists
with expertise in the PRA and related areas. The 114 day legislative
forum was attended by observers from our agency, OMB, the
Congressional Research Service, and staff of the House Government
Reform Committee. (Attachment 1 lists the participants.)

In reviewing our previous work, we focused particularly on our May
2005 report and a subsequent June testimony.* For this report and
testimony, we performed detailed reviews of paperwork clearance
processes and collections at four agencies: the Department of
Veterans Affairs (VA), the Department of Housing and Urban
Development (HUD), the Department of Labor, and the Internal
Revenue Service (JRS). Together, these four agencies represent a
broad range of paperwork burdens, and in 2003, they accounted for
about 83 percent of the 8.1 billion hours of estimated paperwork
burden for all federal agencies. Of this total, IRS alone accounted for
about 80 percent.® We also selected 12 approved collections as case
studies (three at each of the four agencies) to determine how
effective agency processes were. In addition, we analyzed a random
sample (343) of all OMB-approved collections governmentwide as of
May 2004 (8,211 collections at 68 agencies) to determine compliance
with the act’s requirements regarding agency certification of the 10
standards and consultation with the public. We designed the random
sample so that we could determine compliance levels at the four
agencies and governmentwide. Finally, although the Environmental
Protection Agency (EPA) was not one of the agencies whose
processes we reviewed, we analyzed documents and interviewed
officials concerning the agency's efforts to reduce the burden of its
information collections. Further details on our scope and
methodology are provided in our report.

* GAO, Paperwork Reduction Act: Burden Reduction May Require a New Approach,
(GAO-05-778T (Washington, D.C.: June 14, 2005),

& Although IRS accounted for about 80 percent of burden, it did not account for 80 percent

of collections: it accounted for 808 out of the total 8,211 collections governmentwide as of
May 2004.

Page 2 GAQ-06-477T
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All work on which this testimony is based was conducted in
accordance with generally accepted governument auditing standards.

Results in Brief

Among the PRA provisions aimed at the goal of minimizing burden
while maximizing utility is the requirement for CIO review and
certification of information collections. Governmentwide, agency
ClOs generally reviewed information collections before they were
submitted to OMB and certified that the required standards in the
act were met. However, our review of 12 case studies showed that
CIOs provided these certifications despite often missing or
inadequate support from the program offices sponsoring the
collections. Further, although the law requires CIOs to provide
support for certifications, agency files contained little evidence that
CIO reviewers had made efforts to get program offices to improve
the support that they offered. Numerous factors contributed to
these problems, including a lack of management support and
weaknesses in OMB guidance. Because these reviews were not
rigorous, OMB, the agency, and the public have reduced assurance
that the standards in the act—such as avoiding duplication and
minimizing burden-—were consistently met. In light of these
findings, we recommended (among other things) that agencies
strengthen the support provided for CIO certifications and that OMB
update its guidance to clarify and emphasize this requirement. OMB
and the agencies report making plans and taking steps to address
GAO’s recommendations.

In relation to information collections, IRS and EPA have developed
and used additional evaluative processes that focus specifically on
reducing burden. These processes are targeted, resource-intensive
efforts that involved extensive outreach to stakeholders. According
to these agencies, their processes led to significant reductions in
burden on the public while maximizing the utility of the information
collections. In contrast, for the 12 case studies, the CIO review
process did not reduce burden.

Page 3 GAO-06-477T
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When it considers PRA reauthorization, the Congress should
consider some new approaches, including alternatives suggested by
the expert forum and by our findings. Forum participants developed
several suggestions regarding the review of information collections.
For example, they suggested that OMB should focus on broad
oversight rather than on reviews of each individual collection; they
described this approach as a “retail” process that appeared to have
become “pro forma.” They also observed that it seemed excessive to
require notices of collections to be published twice in the Federal
Register, as they are now. We too observed that publishing two
notices in the Federal Register seemed to be ineffective, as they
elicited very little public comment; we suggested eliminating one of
them. In addition, we suggested that the Congress mandate pilot
projects to target some collections for rigorous analysis along the
lines of the IRS and EPA approaches. Such projects would permit
agencies to build on the lessons learned by the IRS and EPA and
potentially contribute to true burden reduction.

Background

Collecting information is one way that federal agencies carry out
their missions. For example, IRS needs to collect information from
taxpayers and their employers to know the correct amount of taxes
owed. The U.S. Census Bureau collects information used to
apportion congressional representation and for many other
purposes. When new circumstances or needs arise, agencies may
need to collect new information. We recognize, therefore, that a
large portion of federal paperwork is necessary and serves a useful
purpose.

Nonetheless, besides ensuring that information collections have
public benefit and utility, federal agencies are required by the PRA
to minimize the paperwork burden that they impose. Among the
provisions of the act aimed at this purpose are requirements for the
review of information collections by OMB and by agency CIOs.

Under PRA, federal agencies may not conduct or sponsor the
collection of information unless approved by OMB. OMB is required

Page 4 GAO-08-47TT
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to determine that the agency collection of information is necessary
for the proper performance of the functions of the agency, including
whether the information will have practical utility.” Consistent with
the act's requirements, OMB has established a process to review all
proposals by executive branch agencies (including independent
regulatory agencies) to collect information from 10 or more persons,
whether the collections are voluntary or mandatory.

In addition, the act as amended in 1995 requires every agency o
establish a process under the official responsible for the act’s
implementation (now the agency’s CIO") to review program offices’
proposed collections. This official is to be sufficiently independent
of program responsibility to evaluate fairly whether information
collections should be approved. Under the law, the CIO is to review
each collection of information before submission to OMB, including
reviewing the program office’s evaluation of the need for the
collection and its plan for the efficient and effective management
and use of the information to be collected, including necessary
resources.® As part of that review, the agency CIO must ensure that
each information collection instrument (form, survey, or
questionnaire) complies with the act. The CIO is also to certify that
the collection meets 10 standards (see table 1) and to provide
support for these certifications.

44 U.S.C. 3508.

7 The 1995 amendments used the 1080 act’s reference to the agency “senior official” i
responsible for implementation of the act. A year later, Congress gave that official the title
of agency Chief Information Officer (the Information Technology Management Reform Act,
Pub. L. 104-106, Feb. 10, 1996, which was subsequently renamed the Clinger-Cohen Act,
Pub. L. 104-208, Sept. 30, 1996).

® 44 U.8.C. 3606(c)(1(A).

Page 5 GAQ-06-477T
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R
Table t: ds for ion C i Set by the Paperwork Reduction Act

Standards

The collection is necessary for the proper performance of agency functions.

The collection avoids unnecessary duplication,

The collection reduces burden on the public, including small entities, to the extent
practicable and appropriate.

The collection uses plain, coherant, and unambiguous ianguage that is understandable
to respondents.

The collection will be consistent and compatible with respondents’ current reporting and
recordkeeping practices to the i extent practicable.

The collection indicates the retention period for any recordkeeping requirements for
respondents.

The collection informs respondents of the reasons the information is collected; the way it
is used; an estimate of the burden; whether responses are voluntary, required to obtain a
benefit, or mandatory; and the fact that no person is required to respond unless a valid
OMB control number is displayed.

The collection was developed by an office that has planned and allocated resources for
the efficient and effective management and use of the information to be collected.

The coliection uses effective and efficient statistical survey methodology (if applicable).

The collection uses information technology to the maximum extent practicable 1o reduce
burden and improve data quality, agency efficiency, and responsiveness to the public.

Source: Paperwork Reduction Act, Pub. L. 104-13, 108 Stat. 1734, sec. 3506(c)(3).

The paperwork clearance process currently takes place in two
stages. The first stage is CIO review. During this review, the agency
is to publish a notice of the collection in the Federal Register. The
public must be given a 60-day period in which to submit comments,
and the agency is to otherwise consult with interested or affected
parties about the proposed collection. At the conclusion of the
agency review, the CIO submits the proposal to OMB for review.
The agency submissions to OMB typically include a copy of the data
collection instrument (e.g., a form or survey) and an OMB
submission form providing information (with supporting
documentation) about the proposed information collection,
including why the collection is necessary, whether it is new or an
extension of a currently approved collection, whether it is voluntary
or mandatory, and the estimated burden hours. Included in the
submission is the certification by the CIO or the CIO’s designee that
the collection satisfies the 10 standards.

The OMB review is the second stage in the clearance process. This
review may involve consultation between OMB and agency staff.

Page 6 GAO-06-477T
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During the review, a second notice is published in the Federal
Register, this time with a 30-day period for soliciting public
comment. At the end of this period, OMB makes its decision and
informs the agency. OMB maintains on its Web site a list of all
approved collections and their currently valid control numbers,
including the form numbers approved under each collection.

The 1995 PRA amendments also require OMB to set specific goals
for reducing burden from the level it had reached in 1995: at least a
10 percent reduction in the governmentwide burden-hour estimate
for each of fiscal years 1996 and 1997, a 5 percent governmentwide
burden reduction goal in each of the next 4 fiscal years, and annual
agency goals that reduce burden to the “maximum practicable
opportunity.” At the end of fiscal year 1995, federal agencies
estimated that their information collections imposed about 7 billion
burden hours on the public. Thus, for these reduction goals to be
met, the burden-hour estimate would have had to decrease by about
35 percent, to about 4.6 billion hours, by September 30, 2001. In fact,
on that date, the federal paperwork estimate had increased by about
9 percent, to 7.6 billion burden hours. As of March 2006, OMB’s
estimate for governmentwide burden is about 10.5 billion hours’—
about 2.5 billion hours more than the estimate of 7.971 billion hours
at the end of fiscal year 2004."

Over the years, we have reported on the implementation of PRA
raany times." In a succession of reports and testimonies, we noted
that federal paperwork burden estimates generally continued to
increase, rather than decrease as envisioned by the burden
reduction goals in PRA. Further, we reported that some burden
reduction claims were overstated. For example, although some

¥ Some of this increase may have arisen because IRS adopted a new technique for
estimating burden As the IRS accounts for about 80 percent of burden, as mentioned
earlier, any change m IRS estimates has a major impact on governmentwide totals. The RS
previously changed 1ts formula for calculating burden hours in 1989. At that time, the
change resulted in major increases: the agency's paperwork burden estimate increased by
2.4 billion hours, and the governmentwide burden-hour estimate nearly tripled.

¥ The 7.971 billion hours as of the end of fiscal year 2004 was a slight decrease 16
percent) from the previous year-end estirate of about 8.099 billion.

'We have included a list of related GAO products at the end of this statement.

Page 7 GAQ-06-4771
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reported paperwork reductions reflected substantive program
changes, others were revisions to agencies’ previous burden
estimates and, therefore, would have no effect on the paperwork
burden felt by the public. In our previous work, we also repeatedly
pointed out ways that OMB and agencies could do more to ensure
compliance with PRA. In particular, we have often recommended
that OMB and agencies take actions to improve the paperwork
clearance process.

Agency Processes for Reviewing Information Collections Were Not

Effective

Governmentwide, agency CIOs generally reviewed information
collections before they were submitted to OMB and certified that
the 10 standards in the act were met. However, in our 12 case
studies, CIOs provided these certifications despite often missing or
partial support from the program offices sponsoring the collections.
Further, although the law requires CIOs to provide support for
certifications, agency files contained little evidence that CIO
reviewers had made efforts to get program offices to improve the
support that they offered. Numerous factors have contributed to
these conditions, including a lack of management support and
weaknesses in OMB guidance. Without appropriate support and
public consultation, agencies have reduced assurance that
collections satisfy the standards in the act.

Support for Certifications Was Often Missing or Partial, Despite CIO Reviews

Among the PRA provisions intended to help achieve the goals of
minimizing burden while maximizing utility are the requirements for
CIO review and certification of information collections. The 1995
amendments required agencies to establish centralized processes
for reviewing proposed information collections within the CIO’s
office. Among other things, the CIO’s office is to certify, for each
collection, that the 10 standards in the act have been met, and the
ClIO is to provide a record supporting these certifications.

The four agencies in our review all had written directives that
implemented the review requirements in the act, including the

Page 8 GAO-06-477T
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requirement for CIOs to certify that the 10 standards in the act were
met. The estimated certification rate ranged from 100 percent at IRS
and HUD to 92 percent at VA. Governmentwide, agencies certified
that the act’s 10 standards had been met on an estimated 98 percent
of the 8,211 collections.

However, in the 12 case studies that we reviewed, this CIO
certification occurred despite a lack of rigorous support that all
standards were met. Specifically, the support for certification was
missing or partial on 66 percent (66 of 101) of the certifications.”
Table 4 shows the result of our analysis of the case studies.

2o total number of certifications does not total 120 (12 cases times 10 standards)
hecause some standards did not apply to some cases,

Page 9 GAO-06-477T
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Table 2: Support Provided by Agencies for Paperwork Reduction Act d in 12 Case

Support provided
Standards Total' Yes Partial No
The coflection is necessary for the proper performance of agency functions. 12 [ [ 0
The collection avoids unnecessary duplication. 11 2 2 7
The collection reduces burden on the public, including small entities, to the extent practicable and
appropriate. 12 5 7 ]
The collection uses plain, coherent, and unambiguous language that is understandable to
respondents. 12 1 0 11
The collection will be consistent and compatible with respondents’ current reporting and
recordkeeping practices to the maximum extent practicable. 12 3 0 9
The collection indicates the retention period for any recordkeeping requirements for respondents.” 6 3 3 4]
The collection informs respondents of the reasons the information is collected; the way it is used;
an estimate of the burden; whether responses are voluntary, required to obtain a benefit, or
mandatory; and the fact that no person is required to respond unless a valid OMB control number
is displayed.” 12 4 8 0
The collection was developed by an office that has planned and aliocated resources for the
efficient and effective management and use of the information 1o be collected, I 2 0 g
The collection uses effective and efficient statistical survey methodology (if applicable). 1 1 Q 0
The collection uses information technology to the maximum extent practicable to reduce burden
and improve data quality, agency efficiency, and responsiveness to the public. 12 8 4 0
Totals 101 35 30 36

Sources: Paperwork Feduction Act, GAO.

“The total number of certifications is not always 12 because not alt certifications applied to all

collections.

*For these two standards, the presence on the forms of the i

support, the absence of some elements was categorized as partial support, and lhe absence of ail

elements was categorized as no support.

For example, under the act, CIOs are required to certify that each

information collection is not unnecessarily duplicative. According to

OMB instructions, agencies are to (1) describe efforts to identify
duplication and (2) show specifically why any similar information

already available cannot be used or modified for the purpose

described.

In 2 of 11 cases, agencies provided the description requested; for

example:

Program reviews were conducted to identify potential areas of duplication; however, none
were found to exist. There is no known Department or Agency which maintains the

y inf ion, nor is it available from other sources within our Department.

Page 10
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In an additional 2 cases, partial support was provided. An example is
the following, provided by Labor:

{The Employer Assistance Referral Network (EARN)] is a new, nationwide service that
does not duplicate any single existing service that atterapts to match employers with
providers who refer job candidates with disabilities. While similar job-referral services
exist at the state level, and some nation-wide disability organizations offer similar services
to people with certain disabilities, we are not aware of any existing survey that would
duplicate the scope or content of the proposed data collection. Furthermore, because this
information collection involves only providers and employers interested in participating in
the EARN service, and because this is a new service, a duplicate data set does not exist,

While this example shows that the agency attempted to identify
duplicative sources, it does not discuss why information from state
and other disability organizations could not be aggregated and used,
at least in part, to satisfy the needs of this collection.

In 7 cases, moreover, support for these certifications was missing.
An example is the following statement, used on all three IRS
collections:

We have attempted to eliminate duplication within the agency wherever possible.

This assertion provides no information on what efforts were made
to identify duplication or perspective on why similar information, if
any, could not be used. Further, the files contained no evidence that
the CIO reviewers challenged the adequacy of this support or
provided support of their own to justify their certification.

A second example is provided by the standard requiring each
information collection to reduce burden on the public, including
small entities,” to the extent practicable and appropriate. OMB
guidance emphasizes that agencies are to demonstrate that they
have taken every reascnable step to ensure that the collection of

¥ OMB's instructions to agencies state that a small entity may be (1) a small business,
which is deemed to be one that is independently owned and operated and that is not
dominant in its field of operation; (2) a small organization, which is any not-for-profit
enterprise that is independently owned and operated and is not dominant in its field; or
(3) a small government jurisdiction, which is a government of a city, county, town,
township, school district, or special district with a population of less than 50,000.
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information is the least burdensome necessary for the proper
performance of agency functions. In addition, OMB instructions and
guidance direct agencies to provide specific information and
Jjustifications: (1) estimates of the hour and cost burden of the
collections and (2) justifications for any collection that requires
respondents to report more often than quarterly, respond in fewer
than 30 days, or provide more than an original and two copies of
documentation.

With regard to small entities, OMB guidance states that the standard
emphasizes such entities because these often have limited resources
to comply with information collections.” The act cites various
techniques for reducing burden on these small entities,” and the
guidance includes techniques that might be used to simplify
requirements for small entities, such as asking fewer questions,
taking smaller samples than for larger entities, and requiring small
entities to provide information less frequently.

QOur review of the case examples found that for the first part of the
certification, which focuses on reducing burden on the public, the
files generally contained the specific information and justifications
called for in the guidance. However, none of the case examples
contained support that addressed how the agency ensured that the
collection was the least burdensome necessary. According to agency
CIO officials, the primary cause for this absence of support is that
OMB instructions and guidance do not direct agencies to provide
this information explicitly as part of the approval package.

For the part of the certification that focuses on small businesses,
our governmentwide sample included examples of various agency

" “Particularly for small businesses, paperwork burdens can force the redirection of
resources away from business activities that might otherwise lead to new and better
products and services, and to more and better jobs. Accordingly, the Federal Government
owes the public an ongoing comrmitment to scrutinize its information requirements to
ensure the imposition of only those necessary for the proper performance of an agency’s
functions.” H. Report 104-37 (Feb. 15, 1895) p. 23.

** These include (a) establishing different compli or reporting i or
timetables for respondents with fewer available resources; (b) clarifying, consolidating, or
simplifying compliance and reporting requirements; and (¢) exempting certain respondents
from coverage of all or part of the collection,
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activities that are consistent with this standard. For instance, Labor
officials exempted 6 million small businesses from filing an annual
report; telephoned small businesses and other small entities to
assist them in completing a questionnaire; reduced the number of
small businesses surveyed; and scheduled fewer compliance
evaluations on small contractors.

For four of our case studies, however, complete information that
would support certification of this part of the standard was not
available. Seven of the 12 case studies involved collections that were
reported to impact businesses or other for-profit entities, but for 4
of the 7, the files did not explain either

why small businesses were not affected or

even though such businesses were affected, that burden could or
could not be reduced.

Referring to methods used to minimize burden on small business,
the files included staternents such as “not applicable.” These
statements do not inform the reviewer whether there was an effort
made to reduce burden on siall entities or not. When we asked
agencies about these four cases, they indicated that the collections
did, in fact, affect small business.

OMB’s instructions to agencies on this part of the certification
require agencies to describe any methods used to reduce burden
only if the collection of information has a “significant economic
impact on a substantial nurber of small entities.” This does not
appropriately reflect the act’s requirements concerning small
business: the act requires that the CIO certify that the information
collection reduces burden on small entities in general, to the extent
practical and appropriate, and provides no thresholds for the level
of economic impact or the number of small entities affected. OMB
officials acknowledged that their instruction is an “artifact” from a
previous form and more properly focuses on rulemaking rather than
the information collection process.

The lack of support for these certifications appears to be influenced

by a variety of factors. In some cases, as described above, OMB
guidance and instructions are not comprehensive or entirely
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accurate. In the case of the duplication standard specifically, IRS
officials said that the agency does not need to further justify that its
collections are not duplicative because (1) tax data are not collected
by other agencies, so there is no need for the agency to contact
them about proposed collections, and (2) IRS has an effective
internal process for coordinating proposed forms among the
agency’s various organizations that may have similar information.
Nenetheless, the law and instructions require support for these
certifications, which was not provided.

In addition, agency reviewers told us that management assigns a
relatively low priority and few resources to reviewing information
collections. Further, program offices have little knowledge of and
appreciation for the requirements of the PRA. As a result of these
conditions and a lack of detailed program knowledge, reviewers
often have insufficient leverage with program offices to encourage
them to improve their justifications.

When support for the PRA certifications is missing or inadequate,
OMB, the agency, and the public have reduced assurance that the
standards in the act, such as those on avoiding duplication and
minimizing burden, have been consistently met.

Two Agencies Have Developed Processes to Reduce Burden Associated with
Information Collections

IRS and EPA have supplemented the standard PRA review process
with additional processes aimed at reducing burden while
maximizing utility. These agencies’ missions require them both to
deal extensively with information collections, and their management
has made reduction of burden a priority.*®

In January 2002, the IRS Commissioner established an Office of
Taxpayer Burden Reduction, which includes both permanently
assigned staff and staff temporarily detailed from program offices

' “IRS is committed to reducing taxpayer burden and established the Office of Taxpayer
Burden Reduction (OTBR) in January 2002 to lead its efforts,” Congressional testimony by
the IRS Commissioner, April 20, 2004, before the Subcommittee on Energy Policy, Natural
Resources, and Regulatory Affairs, House Committee on Government Reform.
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that are responsible for particular information collections. This
office chooses a few forms each year that are judged to have the
greatest potential for burden reduction (these forms have already
been reviewed and approved through the CIO process). The office
evaluates and prioritizes burden reduction initiatives by

determining the number of taxpayers impacted;

quantifying the total time and out-of-pocket savings for taxpayers;
evaluating any adverse impact on IRS's voluntary compliance
efforts;

assessing the feasibility of the initiative, given IRS resource
limitations; and

tying the initiative into IRS objectives.

Once the forms are chosen, the office performs highly detailed, in-
depth analyses, including extensive outreach to the public affected,
the users of the information within and outside the agency, and
other stakeholders, This analysis includes an examination of the
need for each data element requested. In addition, the office
thoroughly reviews form design.”

The office’s Director®® heads a Taxpayer Burden Reduction Council,
which serves as a forum for achieving taxpayer burden reduction
throughout IRS. IRS reports that as many as 100 staff across IRS and
other agencies can be involved in burden reduction initiatives,
including other federal agencies, state agencies, tax practitioner
groups, taxpayer advocacy panels, and groups representing the
small business community.

The council directs its efforts in five major areas:

simplifying forms and publications;

" In congressional testimony, the IRS Commissioner stated that OMB had referred a{xot.her
agency to IRS’s Office of Taxpayer Burden Reduction as an example of a “best practice” in
burden reduction in government.

' The Director reports to the IRS Commissioner for the Small Business and Self-Employed
Division.
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streamlining internal policies, processes, and procedures;
promoting consideration of burden reductions in rulings,
regulations, and laws;

assisting in the development of burden reduction measurement
methodology; and

partnering with internal and external stakeholders to identify areas
of potential burden reduction.

IRS reports that this targeted, resource-intensive process has
achieved significant reductions in burden: over 200 million burden
hours since 2002, For example, it reports that about 95 million hours
of taxpayer burden were reduced through increases in the income-
reporting threshold on various IRS schedules."” Another burden
reduction initiative includes a review of the forms that 15 million
taxpayers use to request an extension to the date for filing their tax
returns.”

Similarly, EPA officials stated that they have established processes
for reviewing information collections that supplement the standard
PRA review process. These processes are highly detailed and
evaluative, with a focus on burden reduction, avoiding duplication,
and ensuring compliance with PRA. According to EPA officials, the
impetus for establishing these processes was the high visibility of
the agency's information collections and the recognition, among
other things, that the success of EPA’s enforcement mission
depended on information collections being properly justified and
approved: in the words of one official, information collections are
the “life blood” of the agency.

** In addition, the office reports that IRS staff positions could be freed up through its efforts
to raise the reporting threshold on various tax forms and schedules. Fewer IRS positions
are needed when there are fewer tax forms and schedules to be reviewed.

® We did not verify the accuracy of IRS’s reported burden-hour savings. We have previously
reported that the estimatior model that IRS has used for compliance burden ignored
important components of burden and had limited capabilities for analyzing the
determinants of burden. See GAO, Tax Administration: IRS Is Working to Improve Its
Estimates of Compliance Burden, GAO/GGD-00-11 (Washington, D.C.: May 22, 2000). IRS
has recently begun to introduce a revised methodology for computing burden that may
result in di i of burden-t savings.
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According to these officials, the CIO staff are not generally closely

* involved in burden reduction initiatives, because they do not have
sufficient technical program expertise and cannot devote the
extensive time required.” Instead, these officials said that the CIO
staff’s focus is on fostering high awareness within the agency of the
requirements associated with information collections, educating and
training the program office staff on the need to minimize burden and
the impact on respondents, providing an agencywide perspective on
information collections to help avoid duplication, managing the
clearance process for agency information collections, and acting as
liaison between program offices and OMB during the clearance
process. To help prograr offices consider PRA requirements such
as burden reduction and avoiding duplication as they are developing
new information collections or working on reauthorizing existing
collections, the CIO staff also developed a handbook® to help
program staff understand what they need to do to comply with PRA
and gain OMB approval.

In addition, program offices at EPA have taken on burden reduction
initiatives that are highly detailed and lengthy (sometimes lasting
years) and that involve extensive consultation with stakeholders
(including entities that supply the information, citizens groups,
information users and technical experts in the agency and
elsewhere, and state and local governments). For example, EPA
reports that it amended its regulations to reduce the paperwork
burden imposed under the Resource Conservation and Recovery
Act. One burden reduction method EPA used was to establish higher
thresholds for small businesses to report information required under
the act. EPA estimates that the initiative will reduce burden by
350,000 hours and save $22 million annually. Another EPA program

U these officials added that in exceptional circurastances the CIO office has had staff
available to perform such projects, but generally in collaboration with program offices.

2 ppa Office of Environmental Information, Collection Strategies Division, JCR Handbook:
EPA’s Guide to Writing Information Collection Requests Under the Faperwork Reduction
Act of 1995, draft (revised March 2005).
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office reports that it is proposing a significant reduction in burden
for its Toxic Release Inventory prograr.”

Both the EPA and IRS programs involve extensive outreach to
stakeholders, including the public. This outreach is particularly
significant in view of the relatively low levels of public consultation
that occur under the standard review process. As we reported in
May 2005, public consulfation on information collections is often
limited to publication of notices in the Federal Register™ As a
means of public consultation, however, these notices are not
effective, as they elicit few responses. An estimated 7 percent of the
60-day notices of collections in the Federal Register received one or
more comments. According to our saraple of all collections at the
four agencies reviewed, the number of notices receiving at least one
comment ranged from an estimated 15 percent at Labor to an
estimated 6 percent at IRS. In contrast, according to EPA and IRS,
their efforts at public consultation are key to their burden reduction
efforts and an important factor in their success.

Overall, EPA and IRS reported that their targeted processes
produced significant reductions in burden by making a commitment
to this goal and dedicating resources to it. In contrast, for the 12
information collections we examined, the CIO review process
resulted in no reduction in burden. Further, the Department of
Labor reported that its PRA reviews of 175 proposed collections

* We did not verify the accuracy of EPA’s burden reduction estimates.

% In our May 2005 report, we reported that agencies were only publishing notices and
performing no further consultation, and we took the position that the PRA requires
agencies both to publish a Federal Register notice and to otherwise consult with the public.
We recommended that OMB clarify its guidance on this point and that agencies increase
public consultation, OMB, the Treasury, Labor, and HUD disagreed with our position on the
grounds that it was not a good use of agency resources to consult on every collection; in
their view, additional consultation should oceur only on those collections that are
particularly important. We consider, however, that the PRA’s language is unambiguous:
agencies shall “provide 60-day notice in the Federal Register, and otherwise consult with
members of the public and affected agencies concerning each proposed collection...” Pub.
L. 104-13, 109 Stat. 173, 44 U.S.C. 3506(c)(2). We believe that agencies should comply with
current law. However, we are also concerned that public consultation be efficient and
effective; accordingly, we suggested that pilot projects be developed to test and review
alternative approaches to achueving the PRA’s goals.
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over nearly 2 years did not reduce burden.” Similarly, both IRS and
EPA addressed information collections that had undergone CI0O
review and received OMB approval and nonetheless found
significant opportunities to reduce burden.

Agencies Could Strengthen CIO Review

In our 2005 report, we concluded that the CIO review process was
not working as Congress intended: It did not result in a rigorous
examination of the burden imposed by information collections, and
it did not lead to reductions in burden. In light of these findings, we
recommended (among other things) that agencies strengthen the
support provided for CIO certifications and that OMB update its
guidance to clarify and emphasize this requirement.

Since our report was issued, the four agencies have reported taking
steps to strengthen their support for CIO certifications:

« According to the HUD CIO, the department established a senjor-
level PRA compliance officer in each major program office, and it
has revised its certification process to require that before
collections are submitted for review, they be approved at a higher
management level within program offices.

+ The Treasury CIO established an Information Management Sub-
Council under the Treasury CIO Council and added resources to the
review process.

« According to the VA's 2007 budget submission, the department
obtained additional resources to help review and analyze its
information collection requests.

« According to the Office of the CIO at the Department of Labor, the
department intends to provide guidance to components regarding
the need to provide strong support for clearance requests and has
met with component staff to discuss these issues.

* These reviews did result in a 1.3 percent reduction in calculated burden by correcting
mathematical errors in program offices’ submissions.

Page 19 GAD-06-477T



90

OMB reported that its guidance to agencies will be updated through
a planned automated system,” which is expected to be operational
by the end of this year. According to the acting head of OMB’s Office
of Information and Regulatory Affairs, the new system will permit
agencies to submit clearance requests electronically, and the
instructions will provide clear guidance on the requirements for
these submissions, including the support required. This official
stated that OMB has worked with agency representatives with direct
knowledge of the PRA clearance process in order to ensure that the
systern and its instructions clearly reflect the requirements of the
process. If this system is implemented as described and OMB
withholds clearance from submissions that lack adequate support, it
could lead agencies to strengthen the support provided for their
certifications.

According to PRA Experts, the Current Approach to Paperwork
Reduction Could Be Improved

In considering PRA reauthorization, the Congress has the
opportunity to take into account ideas that were developed by the
various experts at the PRA forum that we organized in 2005. These
experts noted, as we have here, that the burden reduction goals in
the act have riot been met, and that in fact burden has been going
up. They suggested first that the goal of reducing burden by 5
percent is not realistic, and also that such numerical goals do not
appropriately recognize that some burden is necessary. The
important point, in their view, is to reduce unnecessary burden
while still ensuring maximum utility.

Forum participants also questioned the level of attention that OMB
devotes to the process of clearing collections on what they called a
“retail” basis, focusing on individual collections rather than looking
across numerous collections. In their view, some of this attention

®The new system, ROCIS (the RISC/OIRA Consolidated Information System), is operated
for OMPB's Office of Information and Regulatory Affairs (OIRA) by the Regulatory
Information Sexvice Center (RISC) of the General Services Administration.
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would be better devoted to broader oversight questions. In their
discussion, participants mentioned that the clearance process
informs OMB with respect to its other information resource
management functions, but that this had not led to high-level
integration and coordination. It was suggested that the volume of
collections to be individually reviewed could impede such
integration.

Participants made a number of suggestions regarding ways to
reduce the volume of collections that OMB reviews, with the goal of
freeing OMB resources so that it could address more substantive,
wide-ranging paperwork issues. Options that they suggested
including limiting OMB review to significant and selected
collections, rather than all collections. This would entail shifting
more responsibility for review to the agencies, which they stated
was one of the avowed purposes of the 1995 amendments: to
increase agencies’ attention to properly clearing information
collection requests. One way to shift this responsibility, the forum
suggested, would be for OMB to be more creative in its use of the
delegation authority that the act provides. (Under the act, OMB has
the authority to delegate to agencies the authority to approve
collections in various circumstances.) Also, participants mentioned
the possibility of modifying the clearance process by, for example,
extending beyond 3 years the length of time that OMB approvals are
valid, particularly for the routine types of collections. This
suggestion was paired with the idea that the review process itself
should be more rigorous; as the panel put it, “now it's a rather pro
forma process.” They also observed that two Federal Kegister
notices seemed excessive in most cases.

To reduce the number of collections that require OMB review,
another possibility suggested was to revise the PRA’s definition of
an information collection. For example, the current definition
includes all collections that contact 10 or more persons; the panel
suggested that this threshold could be raised, pointing out that this
low threshold makes it hard for agencies to perform targeted
outreach to the public regarding burden and other issues (such as
through customer satisfaction questionnaires or focus groups).
However, they had no specific recommendation on what the number
should be, Alternatively, they suggested that OMB could be given
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authority to categorize types of information collections that did not
require clearance (for example, OMB could exempt collections for
which the response is purely voluntary).

Finatly, the forum questioned giving agency CIOs the responsibility
for reviewing information collections. According to the forum, CIOs
have tended to be more associated with information technology
issues than with high level information policy.

Our previous work has not addressed every topic raised by the
forum, so we cannot argue for or against all these suggestions.
However, the work in our May 2005 report is consistent with the
forum's observations in some areas, including the lack of rigor in the
review process and the questionable need for two Federal Register
notices, I would like to turn here, Madam Chairman, to the matters
for congressional consideration that we included in that report.

Our Work Suggests Ways to Explore New Approaches

We observed that to achieve burden reduction, the targeted
approaches used by IRS and EPA were a promising alternative,
However, the agencies’ experiences also suggest that to make such
approaches successful requires top-level executive commitment,
extensive involvement of program office staff with appropriate
expertise, and aggressive outreach to stakeholders. Indications are
that such an approach would also be more resource-intensive than
the current process. Moreover, such an approach may not be
warranted at all agencies, since not al agencies have the level of
paperwork issues that face IRS and similar agencies.

On the basis of the conclusions in our May 2005 report, we
suggested that the Congress consider mandating the development of
pilot projects to test and review the value of approaches to burden
reduction similar to those used by IRS and EPA. OMB would issue
guidance to agencies on implementing such pilots, including criteria
for assessing collections along the lines of the process currently
employed by IRS. According to our suggestion, agencies
participating in such pilots would submit to OMB and publish on
their Web sites (or through other means) an annual plan on the
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collections targeted for review, specific burden reduction goals for
those collections, and a report on reductions achieved to date. We
also suggested that in view of the limited effectiveness of the 60-day
notice in the Federal Register in eliciting public comment, this
requirement could be eliminated.

Under a pilot project approach, an agency would develop a process
to examine its information collections for opportunities to reduce
burden. The experiences at IRS and EPA show that targeted burden
reduction efforts depend on tapping the expertise of program staff,
who are generally closely involved in the effort. That is, finding
opportunities to reduce burden requires strong familiarity with the
programs involved.

Pilot projects would be expected o build on the lessons learned at
IRS and EPA. For example, these agencies have used a variety of
approaches to reducing burden, such as

sharing information~for example, by facilitating cross-agency
information exchanges;

standardizing data for multiple uses (“collect once—use multiple
times™);

integrating data to avoid duplication; and

re-engineering work flows.

Pilot projects would be most appropriate for agencies for which
information collections are a significant aspect of the mission. As
the results and lessons from the pilots become available, OMB may
choose to apply them at other agencies by approving further pilots.”
Lessons learned from the mandated pilots could thus be applied
more broadly.

¥ OMB currently has this authority under PRA. As mentioned earlier, OMB also has the
authority to delegate to agencies the authorty to approve collections in various
circumstances, It may choose to delegate such authority at agencies whose pilot projects
demonstrate success in reducing burden through information management improvements
of the types mentioned.
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In developing processes to involve program offices in burden
reduction, agencies would not have to impose a particular
organizational structure for the burden reduction effort. For
instance, the burden reduction effort might not necessarily be
performed by the CIO. For example, at IRS, the Office of Burden
Reduction is not connected to the CIO, whereas at EPA, CIO staff
are involved in promoting burden reduction through staff education
and outreach. However, the EPA CIO depends on program offices to
undertake specific initiatives. Under a mandate for pilot projects,
agencies would be encouraged to determine the approach that
works best in their own situations.

Finally, both IRS and EPA engaged in extensive outreach to the
public and stakeholders. In many cases, this outreach involves
contacts with professional and industry organizations, which are
particularly valuable because they allow the agencies to get
feedback without the need to design an information collection for
the purpose (which would entail its own review process, burden
estimate, and 5o on). According to agency officials, the need to
obtain OMB approval for an information collection if they contact
more than nine people often inhibits agencies’ use of questionnaires
and similar types of active outreach to the public.” Agencies are
free, however, to collect comments on information posted on Web
sites. OMB could also choose to delegate to pilot project agencies
the authority to approve collections that are undertaken as part of
public outreach for burden reduction projects.

The work we reported in May and June 2005 strongly suggested that
despite the importance of public consultation to burden reduction,
the current approach is often ineffective, Federal Register notices
elicit such low response that we questioned the need for two such
notices (the 60-day notice during the agency review and the 30-day
notice during the OMB review). Eliminating the first notice, in our

* In certain instances, agencies may be able to get “generic clearances” if they routinely
conduct information collections using very similar methods. For example, an agency may
want to develop a generic customer satisfaction survey that can be custonuzed for use with
different groups, See Memorandum to the President's Management Council from the
Administrator, Office of Information and Regulatory Affairs, OMB, “Guidance on Agency
Burvey and Statistical Information Collections” (Washington, D.C.: Jan, 20, 2008).

Page 24 GAO-06-477T



95

view, is thus not likely to decrease public consultation in any
significant way. Instead, our intent was for agencies, through pilot
projects, to explore ways to perform outreach to information
collection stakeholders, including the public, that will be more

effective in eliciting useful comments and achieving real reductions
in burden.

In summary, Madam Chairman, the information collection review
process appeared to have little effect on paperwork burden. As our
review showed, the CIO review process, as currently implemented,
tended to lack rigor, allowing agencies to focus on clearing an
administrative hurdle rather than on performing substantive
analysis. Going further, the expert forum characterized the whole
clearance process as “pro forma.” The forum also made various
suggestions for improving the clearance process; many of these
were aimed at finding ways to reduce its absorption of OMB
resources, such as by changing the definition of an information
collection. Both we and the forum suggested removing one of the
current administrative hurdles (the 60-day Federal Register notice).

Although these suggestions refer to specific process improvements,
the main point is not just to tweak the process. Instead, the intent is
to remove administrative impediments, with the uitimate aim of
refocusing agency and OMB attention away from the current
concentration on administrative procedures and toward the goals of
the act—minimizing burden while maximizing utility. To that end,
we suggested that the Congress mandate pilot projects that are
specifically targeted at reducing burden. Such projects could help to
move toward the outcornes that the Congress intended in enacting
PRA.

Madam Chairman, this completes my prepared statement. I would
be pleased to answer any questions.
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Mrs. MILLER OF MICHIGAN. All right. Thank you very much.

The final witness of the day is Mr. Robert Shull, who joined
OMB Watch in 2004 as its director of Federal regulatory policy.
Prior to going to OMB Watch, Mr. Shull was a training specialist
and child advocate where he worked at Children’s Rights, which is
a nonprofit organization in New York. This organization works na-
tionwide filing class action civil rights suits on behalf of abused
and neglected children in order to reform foster care. He holds de-
grees from the University of Virginia as well as Stanford Law, and
we certainly welcome you to the committee today and look forward
to your testimony as well, Mr. Shull. The floor is yours.

STATEMENT OF ROBERT SHULL

Mr. SHULL. Now it is on. All right. All those fancy degrees, and
I can’t get a mic on.

I want to say it is actually easy for me to come here and fumble
about with the mic, because Professor Katzen came in and gave
such a nuanced and very thorough discussion of many of the same
points that I would like to raise.

I would like to pick up on something that Mr. Langer said. He
said that these issues that we are talking about today—information
and burden—are not an abstract thing because people have been
arrested. And I want to add my wholehearted agreement that these
are not abstract issues, because in addition to the people who have
been arrested, people have died. Think about all the people who
built their homes in Love Canal who did not know where their
homes were being built and what was underneath them. Or think
today about the first responders who rushed to the World Trade
Center after September 11th not knowing what they were breath-
ing and not knowing that they needed to bring certain protective
equipment with them.

Information does come with a burden, but information comes
with benefits. And that is the point that Professor Katzen wanted
to make, and it is the point that I want to underscore.

I think that there is cause for alarm, not because of the reports
of burden hour increase, but because we have come here to talk
about reauthorization of the Paperwork Reduction Act, and I have
heard at least three panelists talk about issues beyond regulation,
talking about regulatory policy and changes to the regulatory proc-
ess that would be very controversial, and I say very harmful to the
public.

The first point that I would like to stress is that the reports of
burden hour increases may be exaggerated, in large part because,
as the GAO pointed out in its testimony last time, there is no
science that goes into the calculation of these burden hours. They
may not be a reliable estimate of anything.

Professor Katzen also elaborated very thoroughly some other
issues that need to be raised if we are going to assess burden
hours, at least from a governmentwide perspective. I would like to
stress that the causes for burden hour increases can be things like
changing priorities. After September 11th, the Nation realized we
need to put more attention on the security of the food supply and
the safety of our ports, and that is going to mean more information
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and that will in turn mean more burden that gets calculated in
these burden hour increases.

Additionally, there are outside factors like Hurricane Katrina.
There are more people who are filing for national flood insurance
benefits or public benefits, and those people who file—when the
populations who file increase, the reported burden hour increase
governmentwide will also increase. That particular factor has al-
ready been designated by OMB every year in its adjustments cat-
egory, but the program changes, although OMB stresses that new
statutes and such factors can be responsible for those burden hour
increases, they are not always precisely measuring just how much
a factor that is. And so I just want to caution that when we con-
sider burden hour increases, that is another very important factor.

I also need to say that burden hours, above all, without context,
cannot be the basis of our policy discussions because they can lead
to misguided policy. Mr. Miller spoke about changing to a flat tax,
and it is absolutely true that changing from our progressive income
tax to a flat tax or even eliminating Federal income taxes alto-
gether would absolutely drive down governmentwide reports of bur-
den hours. But that would also mean less revenue to the Federal
Government to do the things that we expect the Federal Govern-
ment to do. It would mean losing something really valuable like the
progressive income tax that protects people at the low end and asks
people at the high end of the economic strata to pony up their fair
share in a fair way.

Another point that needs to be stressed is that we need this in-
formation for a purpose, and if we focus on burden hour reductions
above all, we could be just shifting this informational burden. Be-
cause we need this information, we need food safety labeling, we
need information to protect the public, the States might have to
pick up the role that the Federal Government might be abdicating
in the event of across-the-board burden reduction targets.

Another problem that has not been brought up is that the PRA
itself is an act that comes with its own bureaucracy. It really is in
many ways the worst—it brings out the worst of Government.
There is paperwork involved in the Paperwork Reduction Act.
There are technicalities of all sorts that I explain my written state-
ment and would be happy to submit more information on.

I would like to stress that the real focus should be shifting to in-
formation resources management. There are many fixes, even just
simply changing the name of the bill that gets put forward to reau-
thorize the PRA, that could refocus OIRA’s attention on the “I” of
OIRA, on information technology and information resource man-
agement, which could reduce burden in many ways without reduc-
ing the quality or level of information that we receive.

I have gone over time. I apologize. I would be happy to answer
questions.

[The prepared statement of Mr. Shull follows:]
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Thank you, Madame Chairwoman and members of the Subcommittee on Regulatory Affairs, for
this opportunity to testify today about reauthorizing the Paperwork Reduction Act. My name is Robert
Shull, and I am the Director of Regulatory Policy for OMB Watch, a nonprofit, nonpartisan research and
advocacy center that for over 20 years has promoted an open, accountable government responsive to the
public’s needs.' 1 also coordinate Citizens for Sensible Safeguards, a coalition of labor, environmental,
consumer, and other public interest groups with millions of members nationwide, which formed in the
1990s to stop the anti-regulatory components of the Contract With America and has remained active ever
since to address policies that affect the government’s ability to protect the public.

OMB Watch’s particular interests in federal capacity to protect the public through regulatory
policy, free access to government information, and the public’s right to know about the risks to which it is
exposed have led us repeatedly to the Paperwork Reduction Act, the OMB Office of Information and
Regulatory Affairs created by that act, and OIRA’s implementation of paperwork and regulatory review
powers. Accordingly, OMB Watch has followed issues related to the PRA and OIRA for more than
twenty years. In that time, we have repeatedly documented an OIRA that has wielded great power in
impenetrable secrecy, as the federal government equivalent of a star chamber. A single office, operated
by a relative handful of people, exerted inordinate power to control government operations by shaping the
outcome of regulations and the collection and dissemination of information, in a style of operations
proudly proclaimed in the news as “Leave no fingerprints.”™

OIRA has taken imporiant steps over the last ten years to increase the transparency of its
operations, although it has not stepped down its assumption of power over government policy. In fact,
the office has arrogated even more power in recent years, as it has cited the PRA and other tenuous
statutory authorities to exert control over yet more areas of policy making such as risk assessment,
guidance documents, and agency science. The office created to manage information resources has instead
been obsessed with substantive policy in ways that Congress never intended.

We have paid such close attention to the PRA and OIRA’s activities because the public has so
much at stake in the nexus of information and substantive policy. OMB Watch approaches these issues
from a few simple premises:

1 . .

OMB Watch, incorporated as Focus Project, Inc., does not take federal grants or contracts. In response to the
subcommittee’s request, I certify that OMB Watch has not accepted any federal grants ot contracts in the current
fiscal year or the previous two fiscal years.

? See Gary D. Bass, Testimony before the Senate Gov'tal Affs. Comm., May 19, 1994, available on Westlaw at
1994 WL 233378 (F.D.C.H.).
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(1) Government in America serves the public. We use government
institutions to pool our collective tresources into institutions strong
enough to act against the larger forces that isolated individuals cannot
surmount. FDR explained it best in a July 1933 fireside chat: “It goes
back to the basic idea of society and of the nation itself that people acting
in a group can accomplish things which no individual acting alone could
even hope to bring about.™ The federal government is a powerful way
for the public to “act{] in a group” on a national basis to meet national
needs.

(2) The unparalleled aggregation of resources that we have in our federal
government entails a responsibility to use those resources to identify the
public’s unmet needs for public health, safety, environmental, consumer,
and other protections, as well as to ensure that long-addressed needs do
not reemerge as new problems.

(3) Information is critical to the fulfillment of that responsibility.
Effective use of government resources is dependent on information about
the needs of the citizenry and the consequences of government decisions.
Without the proper information, we cannot make informed decisions on
how best to serve the vast and complex web of public needs.
Information is necessary in order to know how well existing government
programs are fonctioning as well as what work is left to be done.

(4) Information is also valuable for government accountability. Armed
with information, the public can better identify needs for government
action and hold its elected representatives to address those needs.
Sophisticated accountability systems, such as performance management
tools, can only work with rich information about real world conditions
revealing the effectiveness (or lack thereof) of government programs.

(5) Sound information resource management must coordinate and
manage the vast universe of information activities performed by federal
agencies without limiting the flow of critical information to the agencies
and to the public. It should limit “burden” by making use of new
technologies to simplify and streamline the collection and dissemination
of information, not by leaving policymakers and the public in the dark.

With these principles in mind, I would like to address three major points:

1. Reauthorization should refocus OIRA priorities on information resources
management.  Although the GAO has testified recently about burden hour
increases over time, the truth is that the data on burden hours are meaningless
and ignore too much about the value of information. Instead of focusing on
burden reduction, Congress should refocus the PRA on the neglected but
critically important issues of information resources management.

* FDR, Fireside Chat, July 24, 1933,
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2. Reauthorization is an important opportunity to take the PRA into the information
age. The very name—the Paperwork Reduction Act—signifies the law’s origins
in the pre-Internet era. Now is a perfect opportunity to promote the use of
information technology to improve transparency in OMB and to reduce reporting
burden without reducing information the public needs.

3. Reauthorization should not, however, be used as an opportunity to distort
regulatory policy or otherwise promote non-germane proposals. In order to
preserve the historically bipartisan support for the law, reauthorization should be
clean of such extraneous riders.

I REAUTHORIZATION SHOULD REFOCUS OIRA PRIORITIES ON INFORMATION
RESOURCE MANAGEMENT.

This subcommittee could best serve the public in the PRA reauthorization by refocusing OIRA
resources beyond paperwork reduction alone and back on the larger universe of information resource
management activities. In particular, OIRA should be focused on identifying government-wide methods
to streamline and automate information collection without sacrificing quality and timeliness of
information, The 1995 PRA attempted to address some of these issues:

e Several of the 1995 reauthorization provisions focus on effective use of resources to
accomplish agency missions and improve agency performance. The Director of OMB was
instructed to develop and use common standards for information collection, storage.
processing and communication, including standards for security, interconnectivity and
interoperability. Congress added the responsibility for development and utilization of
standards in recognition of the critical need for some commonality in interfaces, transparency
of search mechanisms, and standardized formats for sharing and storing electronic
information.

e Agency responsibilities for IRM also expanded. The head of each agency became
responsible for “carrying out the agency’s information resources management activities to
improve agency productivity, efficiency, and effectiveness.” Agencies were directed to
develop and maintain an ongoing process to ensure that information resources management
operations and decisions are integrated with organizational planning, budget, financial
management, human resources management, and program decisions and, in consultation with
the OMB Director and the Director of the Office of Personnel Management, conduct formal
training programs to educate agency program and management of about information
resources management.

These goals are actually more meaningful for the public than burden hour reductions, in large part
because “burden hour” quantifications are fatally flawed, and because these goals have taken on new
relevance since 9/11. Instead of an overly simplified and crude percentage reduction in paperwork,
Congress should make effective and efficient management of information the goal of a reauthorized PRA.
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A. There is no need to make burden reduction the primary focus of PRA
reauthorization.

Turge this subcommittee not to take recent reports of increases in paperwork burden hours as the
basis for discussion of PRA reauthorization. I am, of course, aware that the Government Accountability
Office recently testified that the 1995 PRA reauthorization’s burden reduction goals would have resulted
in approximately three billion fewer burden hours at the end of September 2001 than were actually
imposed. Three billion: it is a striking observation, but it does not begin to tell us anything meaningful
about government collection of information, much less paperwork “burden.”

1. Reports of burden hour increases alone fail to reveal a problem.

The observed increase in estimated burden hours does not necessarily mean that there has been an
increase in unnecessary burden. As OIRA itself has observed, burden hour increases can reflect changing
priorities, such as the post-9/11 imperative to improve national security in such key areas as the security
of the food supply. Any burden increase resulting from efforts to address the new post-9/11 reality
certainly is not a problem that demands more burden reduction initiatives.

The post-9/11 context is not the only limitation that precludes any meaningful inferences from
observations of burden hour increases:

* A significant factor for burden hour increases may be factors completely beyond all
government control. The burden hour is a function of not just the time spent
complying with an information collection but also the number of people participating
in it. In the aftermath of Hurricane Katrina, for example, larger than normal numbers
of people will complete applications for the National Flood Insurance Program and
public assistance programs. The result will be an observed increase in burden hours,
even if the forms themselves are unchanged.

¢ Another significant factor is beyond agency control: new statutes passed by
Congress, requiring new or revised information collections that result in burden hour
increases. As GAO observed, agency burden reduction initiatives decreased burden
by 96.84 million burden hours from 2003 to 2004, but that burden reduction was
offset by a burden increase resulting of 119 million burden hours because of new
statutory mandates.’

In the former case, burden hour increases do not result from increases in paperwork burden but, rather,
from the burden of circumstances beyond anyone’s control. In the latter case, there is an increase in the
number of information collections but not an increase in unnecessary burden, because the public itself,
acting through its elected representatives, declared the need for the information. OIRA helpfully
distinguishes the first of these in its annual reports as “adjustment” increases, but the second kind is
routinely noted but not carefully measured as distinct from other government-directed “program changes”
in burden hours.

* Linda D. Koontz, GAO, Paperwork Reduction Act: Burden Reduction May Require a New Approach (GAO-05-
778T), Testimony before the Subcomm. on Reg. Affs., House Cmte. on Gov. Reform, June 14, 2005, at 8.
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2. The “burden hour” figure is a case of garbage in, garbage out.

Another reason not to draw too many conclusions from estimates of increased burden hours is
that the numbers themselves—the “burden hour”—are meaningless. There is no science or real-world
experience applied to the quantification of a burden hour; accordingly, the burden hour figure does not
reliably measure anything:

[Blurden hour estimates are not a simple matter. . . . [IJt is challenging to
estimate the amount of time it will take for a respondent to collect and
provide the information or how many individuals an information
collection will affect. Therefore, the degree to which agency burden-
hour estimates reflect real burden is unclear. . . °

Burden hour estimates are, incidentally, estimates. Any empirical studies or surveys to measure the time
burden of an information collection would themselves be subject to the PRA and burden hour estimation.

For the benefit of the subcommittee, we are submitting with this testimony a detailed discussion
of the deficiencies of quantifying burden hours. In short, the methodologies for quantifying burden hours
differ not just from agency to agency but also within agencies. The only noteworthy consistencies are the
flaws in burden hour quantification methodologies: among them, the failure to acknowledge that any new
information collection, even a time-saving computerized process replacing an old paper form, will take a
certain amount of time the first time it is used and then will require much less time to complete as users
become familiar with the process. The estimates have historically been increased or decreased for no
apparent reason at all.® In all probability these burden hours are skewed too high.

3. Burden numbers tell only half the story.

Even if reports of burden hour increases actually told us something meaningful, they still cannot
be the basis of an informed discussion of reauthorization because they exclude too much about the value
of the information at stake. The PRA mandates disclosure of only the estimated burden hour and is
agnostic about both the benefits derived from the information and the democratic values that inhere in
information collections mandated by law. As a result, when PRA debates are based on the burden hour
estimate, the debates inevitably are one-sided. Those who supply information subject to the PRA can
readily engage in debate against perceived weaknesses of the law, because all that is disclosed about
information collection activity is the estimated burden. Congress seldom hears from those who benefit
from the collection of the information, mostly because they know little about the PRA.

The observation of burden hour increases may tell us something about the amount of information
flowing into government, but it tells us nothing about the enormous benefits the public gains from that
information. It cannot tell us, for instance, how information impacts important policy decisions or how
information is used to keep us safe. Inspecting a nuclear plant for vulnerabilities or meat products for
signs of mad cow disease involve collecting information. Government decisions to remove arsenic from
drinking water or lead from gasoline rely on information about the levels of existing poliutants and their
impacts on the population. Car safety features such as air bags and seat belts require extensive trials

5 Id. at 9-10.

% For example, in May 1989, OIRA decided to raise an IRS burden estimate—and then upped its own re-estimate.
By the time OIRA finally decided to reject the information collection altogether, the burden estimate had grown
nearly 2,000 percent, from 2.5 million burden hours to 39 million burden hours, with no accounting for the
dramatically revised estimate. See OMB Watch, Monthly Review, June 30, 1989, at 3.
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before going to market and then further information collections to gauge their impact. Collecting flood
insurance benefits or deciding when and where to build a levee depends on information collections, as
does forestalling against a natural disaster, disease epidemic, or terrorist attack. All of these require the
collection of massive amounts of information, ranging from the preparedness of state and local
governments to assessments of various risks. On this point, OMB Watch can actually agree with OMB,
which routinely spends several pages in its annual Information Collection Budget report outlining the
enormous benefits this information can provide.”

B. Information resource management is too important to neglect.

Instead of burden hour estimates, I recommend this subcommitiee focus on a different number:
$60 billion. That’s the amount the federal government spends annually on information technology—and
it is an amount which OIRA cannot, according to the GAO, determine is being spent effectively.

The number is critically important, not least because it is a significant amount of taxpayer dollars,
but also because it underscores the value of information resources management. From the beginning, the
Paperwork Reduction Act concerned much more than paperwork, despite the name of the law. The PRA
charges OIRA and federal agencies to collaborate on a wide range of activities beyond the reduction of
information collection burden:

. Developing information resources management policies

. Promoting public access to information

. Coordinating statistical policies and systems

. Implementing records management activities

. Overseeing information privacy and security policies

. Overseeing the development of major information technology systems

OIRA has not, however, paid sufficient attention to these information resource management
responsibilities. In 1982 and 1983—the very beginning of the PRA—the GAO reported that a significant
portion of OIRA’s resources had been devoted to non-PRA regulatory reviews, to the detriment of the
Act’s information resources management requirements. For example, of the 13 tasks to be completed by
April 1, 1983, OIRA had completed only four. GAO concluded that OIRA was basically ignoring its
responsibilities for information policy, statistics, and the management of information resources.” OIRA
has not broken with that early trend: as recently as 2002, GAO was again reporting an OIRA failure to
take seriously its wider responsibilities under the PRA, in this case a failure to develop and maintain a
government-wide strategic plan for information resource management.’

Twao information resource management issues of vital importance in a post-9/11 world dramatize
the critical need for refocusing OIRA beyond paperwork: information security, and information
technology.

7 See, ¢.g., OFFICE OF INFO. & REG. AFFS.. OMB, 2002 MANAGING INFORMATION COLLECTION AND DISSEMINATION
5-10, available ar <htip://www.whitehouse.gov/omb/inforeg/paperwork_policy_report_ final.pdf>.

& See Gary D. Bass, Testimony before the Legisl. & Nat'! Sec. Subcomm. of House Gov't Operations Comm., July
25, 1989, at 6.

® See generally GAO, “Information Resources Management: Comprehensive Strategic Plan Needed to Address
Mounting Challenges,” Rep. No. GAO-02-292 (Feb. 2002).
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Information Security

The PRA requires OMB, in conjunction with the agencies to develop and implement information
security policies, including identifying and affording “security protections commensurate with the risk
and magnitude of the harm resulting from” a breach of information security.”’® GAO reports, however,
have identified several information security issues that merit the attention of OMB.

For instance, in June 2005, GAO identified information security gaps at the Department of
Homeland Security. According to the report, “DHS has not fully implemented a comprehensive,
departmentwide information security program to protect the information and information systems that
support its operations and assets.”"’ GAO found that DHS has not completed information system security
plans or the risk assessments necessary “to determine what controls are necessary and what level of
resources should be expended on them.”"?

According to GAO, weaknesses in information security systems are pervasive throughout the
federal government, putting government information at serious risk. Agencies saffer from “pervasive
weaknesses” in information security “because agencies have not yet fully implemented information
security management programs. As a result, federal operations and assets are at increased risk of fraud,
misuse and destruction.”” These deficiencies are immediately relevant, because OMB is given the
responsibility under the PRA for developing and overseeing policies and guidelines on information
security, privacy, and disclosure.™

OMB has frequently left the agencies in the dark on how to handle information security issues.
For instance, a GAO report found major security flaws in agencies’ implementation of wireless
technology. Federal agencies have not secured many of the risks associated with wireless networks. “For
example, nine federal agencies reportedly have not issued policies on wireless networks. In addition, 13
agencies reported not having established requirements for configuring or setting up wireless networks in a
secure manner.””’ GAO recommended that OMB “instruct agencies to ensure that wireless network

security is addressed in their agencywide information security programs.”'®

Information Technology

The PRA also instructs OIRA to develop and institute cross-agency information technology
initiatives and to ensure agencies integrate information technology into their information resources
management plans. Agencies are also required to account for their information technology expenditures
to OMB. Each year, agencies submit to OMB exhibit 300—a Capital Asset Plan and Business Case—
which provides justification, including analysis and documentation, to support investment decisions.

1944 U.S.C. § 3504(g).

" GAO, “Information Security: Department of Homeland Security Needs to Fully Implement Its Security
Programs,” Rep. No. GAO-05-700 (June 2005), at 2.

2 1d.

'* GAO, “Information Security: Weaknesses Persist at Federal Agencies Despite Progress Made Implementing
Related Statutory Requirements,” Rep. No. GAO-05-552 (July 2005), at 2.

" See 44 U.S.C. § 3504(g).

'* GAO, “Information Security: Federal Agencies Need to Improve Controls over Wireless Networks,” Rep. No.
GAO-05-383 (May 2005), at 2.

1,
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According to GAO, however, agencies have not adequately justified their information technology
expenditures. Exhibit 300s often did not include the proper analysis of costs and projected benefits of the
investments, as required by OMB. “Agency officials attributed the shortcomings in support to lack of
understanding of a requirement or how to respond to it.”"”

While OMB spends ample time assessing costs and benefits for regulatory proposals not
governed by the PRA, it has failed to provide the same exacting scrutiny to the $60 billion spent annually
on information technology. Not only did GAO find that agency justification for information technology
investments were inadequate, GAO also found that OMB was not effectively using its management
reviews to make cross-agency assessments of information technology strengths and weaknesses. Despite
developing a Management Watch List to track IT investments, OMB "did not develop a structured,
consistent process for deciding how to follow up on these actions,” according to GAO.™ “Because it did
not consistently monitor the follow-up performed, OMB could not tell us which of the 621 projects
identified on the fiscal year 2005 list received follow-up attention, and it did not know whether the
specific project risks that it identified through its Management Watch List were being managed
effectively. This approach could leave resources at risk of being committed to poorly planned and
managed projects.”’

GAO has also identified a number of specific information technology failures, some of which
also pose security risks. For instance, GAO found last year that no federal agencies, with the exception of
the Department of Defense, had begun to plan for the transition to Internet Protocol version 6. According
to GAO, “[t]ransitioning to IPv6 is a pervasive and significant crosscutting challenge for federal agencies
that could result in significant benefits to agency services. But such benefits may not be realized if action
is not taken to ensure that agencies are addressing key planning consideration and security issues.””
Under the PRA, OMB is charged with initiating cross-agency information technology initiatives;”
accordingly, GAO recommended that OMB “instruct agencies to begin addressing key planning
considerations for TPv6 transition.””

Poor information resources management planning also impacts specific government initiatives
that rely on information to function properly. GAO identified weakness in the application of information
technology in specific agencies and programs, including in many information programs necessary to
protect our public health. GAO found that the CDC’s public health surveillance tool, Biosense, which
gathers data in order to detect early signs of disease outbreaks, was underutilized by state and local
governments “primarily because of limitations in the data it currently collects.”™ GAQ identified several
challenges to improving public health infrastructure, most dealing with the implementation of information

" GAO, “Information Technology: Agencies Need to Tmprove Accuracy and Reliability of Investment
Information,” Rep. No. GAO-05-250 (Jan. 2006), at 3.

® GAO, “Information Technology: OMB Can More Effectively Use Its Management Reviews,” No. GAO-05-571T
(April 21, 2005), at 2.

Y 1.

% GAO, “Information Protocol Version 6: Federal Agencies Need to Plan for Transition and Manage Security
Risks,” No. GAO-05-845T (June 29, 2005}, at 3.

¥ See 44 U.S.C. § 3504(h).
2 GAO, “Information Protocol Version 6,” supra, at 3.

= GAO, “Information Technology: Federal Agencies Face Challenges in Implementing Initiatives to Improve Public
Health Infrastructure,” Rep. No. GAO-05-308, at 3.



114

technology, including weaknesses in “IT planning and management” at CDC and DHS, and poor
coordination among various federal, state, and local public health agencies.”

As that last example makes clear, information resources management is not an issue of concern
reserved for Washington policy wonks: the public has an acute interest. The apparent failure to move
Hurricane Katrina-related crisis information effectively through federal, state, and local government
information channels is a vivid case in point of the high stakes in information management. The contrast
between the existence of a hotline for business leaders to stay in touch with government in times of
crisis® and the ongoing failure to create first-responder communication systems in the years since 9/11 is
another. Now more than ever, the public needs effective management of information resources for its
safety, health, and security. It is long past time for OIRA to devote its resources to these critical needs.

C. Reauthorization is an opportunity to reestablish the right focus.

Reauthorization is a prime opportunity to focus OIRA on the information resources management
issues that are so critical for the public but receive too little attention and coordination. The following are
suggestions for amendments that would help the current law better serve the public’s needs.

1. Signal the importance of information resource management in the name
of the reauthorization bill.

One simple, costless, uncontroversial, but powerful step that Congress could take to refocus
OIRA’s importance on the importance of information resource management would be to use a different
name for the bill to reauthorize OIRA’s role: instead of Paperwork Reduction Act, a name that draws
attention to one limited subset of OIRA’s responsibilities, use a name that refers to the entire universe of
information management responsibility, such as the Information Resources Management Act. With no
radical change in any legal authority. Congress could nonetheless powerfully signal its intention to focus
OIRA’s attention on the larger task at hand.

2. Reduce unnecessary reviews of information collections.

The PRA requires agencies and OIRA to undertake an claborate review process for all
information collections that pose the same questions to ten or more people—in other words, almost every
information collection that the federal government ever decides to undertake. Congress could free up
OIRA’s time to concentrate on information resources management by focusing this review responsibility
in more strategic ways:

*  Distinguishing Unnecessary from Necessary “Burden”: No one is asking for the federal
government to demand information without a need for it. That being said, some information
collections must impose a “burden” to ensure that the proper health and safety precautions are

.

% The hotline is called CEQ COMLINK, touted as being able to “within five minutes link every one of the Business
Roundtable’s 150 CEOs with the federal government to coordinate disaster responses involving their industries.”
Nat’l Con. of States on Bldg. Codes & Stands., Homeland Security Summit Summary: Not If, Bur When, Where,
How! Are We Prepared?, available ar < http://www.ncsbes.org/newsite/Association %20
services/committee%20items/Article_Homeland_Security.htm>.
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taken, that recipients receive due payments from government entities, that government
programs are effective, or that government services are not being stolen by ineligible people.
Congress could clarify that the law is not meant to mandate elimination of information that
the public needs by making either of two simple fixes: (1) dropping section 3505(a), which
crudely mandates percentage reductions in burden hour without regard for the value of
information; or (2) simply changing all mentions of “burden’ to “unnecessary burden.”

o Fixing the Problem of Low Thresholds: Agencies are required to go through the same level
of scrutiny whether their information collection will require 10 respondents or 10 million
respondents, In fact, a substantial fraction of the information collection reviews completed
by OIRA last month covered collections from very small numbers of respondents:

11.49% collected information from fewer than 25 respondents;

16.17% collected information from fewer than 50 respondents;

23.83% collected information from fewer than 100 respondents; and
fully 41.70% collected information from fewer than 1,000 respondents.”®

O 00O

Although one possibility for focusing the information collection review process could import
the “economically significant” category from Executive Order 12,866, an easier fix—one less
fikely to require significant new additions to the law, and less likely to trigger the suspicions
of the public interest community—would be simply to raise the threshold in section
3502(3)(A)(i) from ten to some more reasonable number, such as one thousand or even just
one hundred.

o Eliminating Coverage of Voluntary Information Collections: The PRA also requires the
same time-intensive (and, incidentally, paper-intensive) information collection review
process even when information is being collected on an entirely voluntary basis. When
agencies want to get voluntary feedback from recipients of government services, for instance,
their proposed information collection receives the same level of scrutiny as if they were
collecting data on chemical emissions or automobile accidents. If an agency is not mandating
responses from individuals, the collected information is hardly a burden. Viewing it as such
is akin to viewing a Gallup poll or customer satisfaction survey as a burden on respondents.
An easy fix would be to amend 44 US.C. § 3502(3)(A) to strike the words “obtaining,
causing to be obtained, soliciting, or ” {thus leaving only the word requiring).

e  Eliminating Coverage of Information Needed to Measure Program Performance: sections
115 and 116 of the Government Performance and Results Act require agencies to provide
quantifiable indicators and measures in assessing agency performance. To properly
implement GPRA, agencies inevitably must collect new information. Yet the mandated
annual reductions in information collections under the PRA put a damper on the collection of
this needed information. As a result, GPRA’s objective of having publicly trusted
performance indicators may be seriously falling short. Likewise, agencies may be suffering
unnecessarily under the White House’s Program Assessment Rating Tool, a duplicative
performance appraisal mandate imposed by the executive branch (sometimes in conflict with
GPRA), because the PRA imposes significant burdens on their ability to collect information
demonstrating their results. Congress can reconcile this conflict—and, simuitaneously, free
up more of OIRA’s time to devote to information resources management—by amending 44

* Data taken from OIRA’s website, “Reviews Completed in Last 30 Days” with rundate of March 2, 2006, available
on the Internet at <http://www.whitehouse.gov/omb/library/OMBPPWKC.html>.

10
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U.S.C. § 3518(cX1) to add an exemption for information collected during the conduct of
establishing the effectiveness of a program or measuring program outcomes in order to carry
out the activities described in 31 U.S.C. § 1115, prepare program performance reports
required in 31 U.S.C. § 1116, or participate in any performance assessment process.

4. Order staffing allocations that reflect information resource needs.

If Congress decides to maintain the law’s longstanding interest in information collection reviews,
it can better focus OIRA’s implementation of that responsibility by correcting the office’s staff
allocations. OIRA has historically focused greater oversight and review on the paperwork of agencies
such as the Environmental Protection Agency, the Department of Housing and Urban Development and
the Occupational Safety and Health Administration than it did on the paperwork of others (such as the
IRS). Agencies such as EPA, USDA, DOL, HHS, DOT, and Dept. of Education have a disproportionate
number of OIRA desk officers overseeing their work compared to the amount of paperwork they actoally
produce.

For instance, the USDA’s 1999 paperwork burdens accounted for 0.9 percent of the total burden
imposed by government paperwork, yet six of 34 desk officers at OIRA (18 percent) were assigned to the
agency in 2001. Similarly, EPA’s paperwork burden consisted of 1.7 of the total government paperwork,
yet it also has six desk officers overseeing its work. In contrast, the Treasury Department, which
constituted over 82 percent of government paperwork burden, only had one assigned desk officer. (Data
based on GAO FY 1999 estimates and the list of OIRA desk officers’ assignments as of October 15,
2001.)

OMB Watch recommends Congress eliminate this imbalance of attention by mandating in any
PRA reauthorization that OIRA must assign desk officers in proportion to the amount of paperwork
burden associated with each agency.

IL REAUTHORIZATION SHOULD TAKE FEDERAL INFORMATION RESOURCE
MANAGEMENT INTO THE INFORMATION AGE.

The PRA was a pre-Internet law. Even its name—the Paperwork Reduction Act—signifies its
interest in paper forms, a vehicle for collecting information that is decreasing in importance as the
Internet and new technologies, such as the fabled “smart dust” of nanotechnology, make supplying
information easier than ever. Even in 1995, the last reauthorization, we had barely begun to exploit the
opportunities of the Internet. Since then we have seen an explosion of applications, and the amount of
computing capacity available to individuals and business has grown exponentially. Each year we
produce, distribute, and save more information than the year before, and we actively search for yet more
information that will enable us to set and manage priorities. Chief Information Officers have become a
standard position in many corporations, which are increasingly savvy to the integration of information
and management. The government is not apart from these trends. Taking into consideration the
tremendous growth our society has experienced in the creation of information, the government’s fairly
stable to low growth in paperwork burden is actually quite surprising.

The PRA has yet to catch up with the new environment. As discussed above, the information
resource management activities that correspond most closely with advances in information technology are
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precisely the activities that OIRA has least addressed. Congress can and should use reauthorization as an
opportunity to update the PRA.

A. Congress should update the burden reduction section to accommodate the
possibilities of information technology.

We continue to develop better and more effective tools for gathering, delivering, organizing and
analyzing information. The U.S. government is only beginning to explore these options. In 2003,
Congress passed the first E-Government Act, which agencies only now are beginning to implement. The
question for reauthorization should not be how the government can reduce the amount of information it
collects but, rather, how it can harness information technology to make it easier than ever to collect the
information we need to protect the public.

The TRI-ME software developed by EPA to streamline TRI reporting provides us with a good
example of the kind of advance that reauthorization can promote. The electronic reporting software has
reduced the reporting burden for submitters by hundreds of thousands of hours without reducing the
quantity or quality of information at all. The Estimates of Burden Hours for Economic Analyses of the
Toxic Release Inventory Program, written by Cody Rice in EPA’s Office of Environmental Information
in 2002, estimated an even higher level of burden reduction than reported in EPA’s 2003 ICRs. A sample
of facilities testing TRI-ME estimated a 25 percent reduction in calculations, form completion, and
recordkeeping/mailing activities. The report projected 283,000 hours of reduced burden with just 60
percent of facilities using the program.

The burden reduction imperative in section 3505(a) is an example of the pre-Information Age
approach. It should be supplanted with a new mandate for the Information Age: as a requirement for
OIRA to work with agencies on identifying ways to use information technology to reduce the burden of
information collection without reducing the guantity, quality, or frequency of information for the public.

B. Reauthorization should expand government obligations to disseminate
information.

Unlike information collection and burden reduction, the issues of dissemination and public access
have received too little attention in the PRA. Prior to the 1995 reauthorization, the PRA did not contain a
definition of public information, nor was dissemination included in the purpose of the law. The 1995
reauthorization changed all that and included a new purpose: to “provide for the dissemination of public
information on a timely basis, on equitable terms, and in a manner that promotes the utility of the
information to the public and makes effective use of information technology.” This theme is indicative of
a significant change in thinking about the purposes and uses of government information.

The last PRA reauthorization also included a definition for public information, which covered
“any information, regardless of form or format, that an agency discloses, disseminates, or makes available
to the public.” The most important aspect of the 1995 definition language was the phrase “regardless of
form or format.” In this phrase, the Act laid down as a fundamental principle that it does not matter
whether “public information™ is print, electronic or otherwise (e.g., microfiche); the requirements for
dissemination and public access will be the same. As the government began conducting more of its
business electronically, Congress recognized the importance of maintaining a level of access to new
formats for information. This language (echoed in the responsibilities of the Director of OMB) ensures
not only current access but also—as it is reinforced in agency records management responsibilities for
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archiving information maintained in electronic format—ongoing access to historically (and otherwise)
valuable data and information.

The last reauthorization also gave the Director of OMB the added responsibility to provide
direction and oversee ‘“agency dissemination of and public access to information.””  Agency
responsibilities also expanded for information dissemination and provision of public access. Under the
earlier versions of the PRA, agencies had no direct responsibilities—and hence no mandate and no
incentive—for information dissemination. Provisions under section 3506 not only require each agency to
“ensure that the public has timely and equitable access to the agency’s public information” but also lay
out some critically important principles. Unfortunately, this section only addresses what agencies should
do as they disseminate public information. It does not mandate public access to government information.

As Congress goes forward with reauthorization, the issue of public access must be taken up anew
and established more firmly as a national priority. The Freedom of Information Act, a powerful safety net
in requiring disclosure of government records, should become a vehicle of last resort in the Internet age
we live in. Congress should modify the PRA to include a new and innovative provision that creates an
affirmative responsibility for agencies to publicly disseminate, in a timely manner, any and all
information collected by government agencies except for information that is exempt from disclosure
under FOIA.

In the 1995 reauthorization Congress mandated the creation of the Government Information
Locator Service (GILS) to assist agencies and the public in locating information and promoting
information sharing and equitable access by the public. However, the legislation only required a GILS to
“identify the major information systems, holdings, and dissemination products of each agency” and failed
to require the program to provide access to the information. Moreover, GILS has been by-passed by the
ubiquity of the Internet and the growth of information on agency web sites. Congress should revise the
GILS program, building on the E-Government Act, and mandate creation on a public access system that
allows the public to integrate information and databases from multiple programs and agencies.

It is time for the United States to have a law that requires public access to government
information—and the PRA is the best vehicle to make that happen.

C. Congress should improve transparency of information collection reviews.

Another concern about the PRA has been its susceptibility for manipulation by administrations as
a backdoor for achieving politically motivated goals with regards to the regulatory process. With
oversight authority residing at OMB, which is a political office of the White House, concerns have been
raised that PRA can be too easily used as a tool for political abuse. Given the amount of time and
resources OIRA devotes to little else beyond paperwork reduction goals and a form-by-form review
process, these concerns are well founded.

Many believe that OIRA has used its paperwork authority, in combination with regulatory review
powers granted by executive order, to interfere with substantive agency decision-making about policies
and programs. Jim Tozzi, who worked as a Deputy Director at OIRA during the 1980s, acknowledged
this to the Washington Post: “1 bave to plead guilty to that. The paperwork is a way in, you know?” We
urge Congress to discourage this misuse of the PRA by requiring OIRA to publicly explain and justify
any information collection requests it alters, declines or delays. These explanations should be published
in the Federal Register as well as compiled and reported annually to Congress.
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Additionally, Congress should empower the public to know more about OMB’s actual
implementation of the PRA, to make sure that OMB is not using the information clearance process as “a
way in” to distorting regulatory prioritiess. OMB is required by law to maintain a docket room for
information clearance decisions and related records, which it does do. That docket is only available,
however, in OMB’s offices here in Washington, D.C. OMB’s PRA decisions have enormous
consequences for the entire nation, not just the people of Washington, D.C., so people outside of
Washington should be given access to those records. We are not calling for anything innovative or even
difficult to do; right now, most federal agencies, in compliance with the E-Government Act, maintain
Internet-accessible versions of their rulemaking dockets, and people all over the world can download
documents from those dockets and hold the agencies accountable. OMB should do the same. We also
recommend that OMB link the online disclosure of its rulemaking activity with that of the PRA activities
since many of the actions are related.

IIl.  REAUTHORIZATION SHOULD NOT UNDERMINE PUBLIC PROTECTIONS.

Given the importance of information resources management, it is critically important that
reauthorization stay focused on that subject. Above all, we need Congress to take this opportunity to
ensure that the public receives the information it needs, without creating any new threats to the quantity,
quality, or frequency of that information. Moreover, in order to preserve the historically bipartisan
character of support for the PRA, this opportunity for improving the government’s management of
information resources should not be endangered by non-germane riders that could distort science or
weaken public protections.

A, EPA burden reduction initiatives are the wrong model for other government
programs.

Although GAO has testified that EPA’s burden reduction initiatives may be a model for the rest
of the government, it is important to stress that there is more to the story beyond “burden hours.” EPA
has made a substantial effort to reduce information collection burden, expending considerable resources
in the process. Yet the result of EPA’s efforts has been a reduction not simply in burden but in important
information about toxics that is necessary to keep communities safe and informed.

Most notably, EPA recently proposed reducing the accuracy of reporting under the Toxic Release
Inventory, letting companies produce ten times the pollution before requiring them to report the details of
the release. Furthermore, EPA announced its intention to switch to biennial reporting, significantly
reducing the level of accountability the program provides over facilities and making it impossible for
communities to get timely information on toxic releases and trends.

Each of these burden reduction proposals would accomplish its goal by sacrificing either the
quantity or quality of information collected. Burden reduction by any means necessary—reducing burden
by reducing the amount and accuracy of the information reported—is inappropriate.

This is not to say that there aren’t legitimate actions that could be taken to help reduce reporter
burden while maintaining benefit to the public. However, EPA is not considering these types of options,
such as strengthening use of electronic reporting. Such an option would seem most reasonable given the
importance of the TRI program and the demonstrable progress it has spurred. In a period when the
government is continually advancing use of the Internet through e-government and e-rulemaking policies,
this option seems like an obvious choice to explore. In fact, EPA’s TRI-ME reporting software, though
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still a relatively new effort, has already proven successful at reducing burden without eliminating any
collection of information.

Nonetheless, EPA has yet to establish key identifiers to allow industry to submit certain types of
information such as name and address only once. Creation of key identifiers not only would significantly
reduce reporting burden, but it would also enhance utility of the information collected since the public
and government could begin linking disparate data sets based on these common identifiers. The PRA
should be breaking ground in these types of constructive efforts to better manage government information
collections.

If the necessity and significance of this information was at all in question, one has only to look at
the huge reductions in toxic emissions that have results from the public’s access to this information. Since
facilities began reporting in 1988, there has been a nearly 60 percent reduction in total releases of the 299
core chemicals that the program began tracking. Simply making this information available has fueled a
significant drop in the toxic chemicals in our environment. As new chemicals have been added to the TRI
program, we have also seen those releases drop. EPA reported this year that since the TRI list was
expanded to 589 chemicals in 1998, there has been a 42 percent reduction in total releases. TRI has
become EPA’s premier database of environmental information demonstrating the power of information to
promote change and improvements.

Because of the risks posed by the TRI burden reduction proposal, we urge Congress not to
promote the EPA “model” during PRA reauthorization.

B. Reauthorization must not distort regulatory policy with amendments that
are extraneous to information resource management.

We urge Congress to refrain from attaching to any PRA authorization non-germane provisions.
Often, an important and broad government-wide bill, such as a PRA reauthorization, can attract numerous
amendments and riders that deal with unrelated, or even vaguely related, issues, A few scattered
mentions in the press indicate interest in some circles in using PRA reauthorization as a vehicle for often-
proposed, often-rejected ideas. Congress should not cave in to any such pressure.

For example, there has been great attention given to the Data Quality Act that was passed as an
appropriations rider in 2001. We have created a website providing updates on implementation of the law
at http://www.ombwatch.org/article/articleview/2668/. In monitoring the law, we have been surprised to
see the expansionist approach OMB has taken to interpreting a rider than was never debated in Congress.
Without doubt this rider has become a highly controversial law. One issue that has emerged from
industry is whether data challenges filed under the law are judicially reviewable. Judicial reviewability of
the DQA would cripple government agencies from meeting their obligation to serve the public’s needs,
especially since industry groups often use the DQA not just to correct technical errors but, further, to
demand substantive changes in the informational basis for a policy. We strongly urge Congress not to
add any provisions that make DQA challenges reviewable in a court of law.

Additionally, we know that industry groups such as the U.S, Chamber of Cominerce have been
working in coalitions led by lobbying firm Valis Associates. The corporate lobbying coalition has been
working in backdoor meetings with the White House to plot ways to use PRA reauthorization as a vehicle
to promote ideas that would benefit corporate special interests at the expense of the public interest.
Among these ideas:
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e “open peer review,” or creating an end-run around the balance requirements of the
Federal Advisory Committee Act by throwing peer review open to the Internet, and
allowing the legions of industry-funded scientists to overwhelm scientific assessment of
policy issues;

e enshrining in law the executive order in which the White House arrogates to itself the
power to interfere in agency regulations—a power that has been used in recent years to
water down standards for protecting the public health against the runoff from large scale
farming operations, order analytical requirements that devalue the lives of seniors,
weaken a rule to protect drivers and vehicle occupants by alerting them to dangerously
underinflated tires, and more; and

¢ adding “sunsets” or mandatory expiration dates for regulations, even proven protections
such as the ban on lead in gasoline.

These proposals would threaten existing protections and gut the government’s capacity to develop new
protections to meet the public’s needs. Any such non-germane proposals would only muddy the
discussion of information resources management and would threaten the bipartisan support that the PRA
has traditionally engendered. They must be excluded from reauthorization.

T thank you for this opportunity to testify, and I look forward to addressing your questions.
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Mrs. MILLER OF MICHIGAN. Thank you very much.

You know, one of the reasons I wanted to actually get on this
committee when I first came to Government, I liked the name of
the committee, “Government Reform.” I like to think of myself as
a Government reformer, and I like to think of myself as sort of a
common-sense approach to Government. And we had a hearing last
week that I was going to ask a question on. Actually, I thought it
was sort of an interesting hearing and certainly a topic—and Mr.
Lynch and I have introduced a piece of bipartisan legislation about
some of the—talking about all of the burden with the paperwork
and everything. In this case, we were talking about plain English,
where somebody that was actually trying to comply could under-
stand what the Government was trying to ask them to comply
with. And the testimony was fascinating. In fact, one of the fellows,
who happened to be from Michigan, Cooley Law School, had writ-
ten this book, “Lifting the Fog of Legalese: Essays on Plain Lan-
guage.” And as I said, I thought it was just a fascinating evaluation
of how much time is spent in compliance, and again, you know, he
articulated some various examples. He had given the first example,
you could not understand—even if you were an attorney, you could
not understand in many cases what the Government was asking
you to comply with on some of these things.

I guess I would just ask all of you generally if you think that the
possibility of having some of these various collections written in
plain English would be an advantageous act as well.

Mr. LANGER. Yes, I think that would definitely be helpful. One
of the problems that we deal with—and I am NFIB’s sort of prin-
cipal liaison with the executive branch folks—is this idea both of
plain English and putting a limit on compliance guides. You know,
OSHA, for instance, put out a compliance guide on communication
of hazardous materials. We all can agree that, you know, what is
communicating what is hazardous and what isn’t hazardous is an
important thing. But if you are a small business owner, having
something the size of a telephone book to go through to learn what
you need to do to comply is ridiculous. Someone is going to look at
that and just go—you know, they are going to go blank.

We talked about TRI earlier, and Mr. Lynch brought it up. And
the issue—you know, one of the issues that we had to deal with
as they were reformulating TRI was the fact that they would not
put executive summaries into the changes that were being advo-
cated, and all I wanted was for them to simply put out, you know,
a couple of pages saying here is a guide, here is what you need to
do, maybe attached to the Table of Contents or with an index, for
more information go here; but here are the basic things that you
need to do.

And I would just point out, you know, just a couple of things Mr.
Shull brought up, just very quickly. With regards to Love Canal,
Hooker Chemical let the community know what was hazardous
there. They didn’t have to, and what they were doing was fully in
accordance with the law. So Love Canal I don’t think is really apro-
pos. Neither is September 11th only because September 11th was
not an issue of paperwork burden and paperwork reduction. And
the thing is, you know, what mistakes EPA might have made in
terms of letting the public know had nothing to do with small busi-



123

nesses’ burdens in filling out paperwork. So I don’t think those are
terribly accurate issues.

We have no beef about the idea of protecting lives, but when you
are talking about small businesses and—you have a situation
where small businesses are different than larger businesses. When
you have a business that has only five employees, invariably it is
the owner who has to divine what the regulations say and what
they need to do. They are not the large companies that are out
there that are even building buildings like the World Trade Tow-
ers. You know, those companies can hire compliance specialists. My
folks can’t. They don’t. They simply can’t afford it. And yet they are
being treated in the same way. That is one of our big issues with
the TRI. And I am sorry Congressman Lynch isn’t here for me to
talk about that because, you know, one of the things with reform-
ing the TRI that we have been dealing with is this issue that the
reforms being proposed would account for 99 percent of the data
that is currently out there, and the vast majority of the businesses
that would be impacted emit 50 pounds—they emit either nothing
or they emit less than 50 pounds of any chemical, and they should
be treated differently.

So with that, I will conclude. I know I went way over with that,
but, yes, plain English would help.

Mrs. MILLER OF MICHIGAN. I would like to ask Mr. Kovacs as
well: have you had discussion over there at the Chamber about
plain English or something along those lines?

Mr. Kovacs. Well, we like plain English. Our CEO requires ev-
erything that we send around to be less than one page. So no mat-
ter how complex it is, we have to break it down. And I think the
theory is that unless you can break it down and explain it, you
really don’t understand.

When we look at the regulations—my shop is also the regulatory
side—I mean, they occupy shelves. I don’t know how a small busi-
ness person—I am just saying this. I have a group—I have a team
of lawyers, and we have problems with them. And so if you give
it to a small business that is worried about running it, it is really
very difficult.

The point I tried to make to Congressman Lynch was the Con-
gress has been very good about—you have a lot of these laws to
really help get a handle on this. You have to figure out a way to
get cooperation from the agencies. They have the expertise. They
are the ones who know what regulations are right, what regula-
tions are wrong, what regulations do not work, and they have Sec-
tion 610 of the Reg. Flex. Act, which they are supposed to come
back to you with a plan and say this works, this—no one ever does
it, and that is where I think the frustration is.

Mrs. MILLER OF MICHIGAN. Mr. Shull.

Mr. SHULL. We actually fully agree that plain language would be
a very important step to take. In fact, we wholeheartedly encourage
and we support the bill that you introduced, and I think that it is
exactly the kind of thing that I wanted to stress—after fumbling
about with the mic—that really the goal of improving, taking
things to the next step with the Paperwork Reduction Act, we real-
ly should be focusing on not just some across-the-board burden
hour reduction target but how we can reduce the burden of supply-
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ing information without actually reducing the information itself.
And I think that plain language is an example of the kind of thing
that would make it much easier for businesses to find out what in-
formation they need to provide and actually provide it. I think that
other examples might be—the Toxics Release Inventory has come
up, and EPA has produced the TRI-ME software that is supposed
to make it easier for businesses to report the toxics that they have
released into our air and our water and in our own backyards.

There are other things that we could do. For example, if busi-
nesses have to complete a lot of forms that require the same bits
of information, even name, address, that kind of thing, there pos-
sibly should be a data base that allows them to get all of that infor-
mation pulled out and filled out automatically on every form that
they fill out that requires that information. That is something that
would save businesses time and money, but not rob the public of
the information that it needs to keep itself safe and healthy.

When I brought up, arguably inapposite, examples of Love Canal
and September 11th, I really meant to make a broader point that
the Paperwork Reduction Act is about so much more than just the
paperwork clearance process. It is meant to be a comprehensive in-
formation resources management law, and there are many compo-
nents of the PRA that include dissemination requirements, that in-
clude information security privacy, electronic records and
archiving, and these are aspects that GAO has reported over the
years OMB has been deficient—I mean really from the very begin-
ning of the life of the PRA—OMB has been deficient in paying suf-
ficient attention to these aspects of its responsibility. And we could
really significantly advance the very things that we have just
talked about using, say, information technology to make reporting
easier if OMB started shifting more of its resources away from reg-
ulatory reviews that are not sanctioned by any law or away from
the paperwork clearance process even, and into this broader uni-
verse of activities that really is responsible for the law.

Mrs. MILLER OF MICHIGAN. Yes, I appreciate all those comments.
You know, I am a firm believer that obviously Government does
not create jobs, the private sector does, and it is for us to try to
create an environment to encourage entrepreneurship, etc. I think
on to this plain English thing, because I really believe that it is a
psychological barrier for small businesses and people that want to
start their own businesses and those kinds of things. So I was very
glad that Representative Lynch and I were able to, as I say, have
that hearing, and I appreciate your comments on the legislation.

One of the questions that I asked the other panel and that we
are still not—I am a person who believes generally less Govern-
ment is better and less Government regulation is better, less taxes
are better, etc. That is my ideology. But at the same time, you
know, Government certainly has a role to play in so many areas,
as we were talking about here today, and particularly OIRA. And
so I guess I would ask the panel as well, as I asked the previous
panel, do you think that they currently have enough resources or
are you finding some difficulty in the amount of resources that the
Government has provided them in order for them to do their jobs?
If anyone has any comment on that, I would be interested.



125

Mr. KovAacs. My comment is simple. What is lacking over at
OIRA or even within the agencies is the will. I don’t think we need
any more laws. I don’t think we need—maybe if you had more over-
sight, and you are certainly doing that. But at the end of the day,
the question comes down to whether or not they want to do it. And
I used the example before of certifications. It is very simple. You
look at it, and then at the end it gives you—and it says, “On behalf
of the Federal agency, I certify that this request complies with 5
CFR 13.9.” What is it? You know, does it avoid duplication? Does
it get at information that is only necessary? Is this a proper agency
function? These are really simple questions.

So if you have 65 percent of the CIOs filing requests that do not
have any of the supporting information, that is a willpower ques-
tion. When you go to OMB or OIRA and you ask them about the
data quality—you know, they have done a great job, if you read
their regulations, on good practices or risk assessment, peer review,
it is good. It is well written. And they talk about how you integrate
the science and how you make sure that it is the best-quality infor-
mation and it is not 10 years out of date. It is not a question of
whether they—it is a question of they don’t implement—they don’t
have the willpower, nor have they set up the mechanisms. And yet
the courts are telling us it is their responsibility. So this is a will-
power question, not more laws.

Mr. LANGER. From a procedural aspect of it, I will talk about two
specific examples. No. 1, on the paperwork side of things—and I
will just blanket say, no, I don’t think OIRA has enough resources.
One of the issues—the last time I testified before this subcommit-
tee, I brought a bootleg form, and it is a bootleg form that has not
gone through the approval process yet; nevertheless, it is being
used by agency personnel.

If we are not to sort of—you know, to repeat what Sally said ear-
lier about, you know, garbage in, garbage out, or she says in her
testimony, if you are not getting an accurate picture of what is ac-
tually out there and what is actually being used in terms of paper-
work, you are not going to get an accurate, you know, sort of idea
of what the total burden is. I think if OIRA had more resources,
they would be about to ferret out those forms much more easily.

And then from a general regulatory standpoint, again the answer
is no, and I point to OIRA’s annual picture of the costs and benefits
of regulation. The fact is I take great stock in Mark Crain’s report,
and the reason why I do is because it is a comprehensive look at
the state of Federal regulation, and it goes along with what a lot
of folks on the outside are saying about the regulatory state. But
when you get to OIRA’s annual snapshot of the costs of regulation,
they are only looking at major rules, and the reason why is because
they don’t have the resources to look beyond those major rules.

So you get these different numbers, and the media looks at them
and they say, OK, OIRA is saying it is X, Crain is saying it is Y,
Crain is clearly overstating it and OIRA is saying—you are saying
that OIRA is understating it. Well, the reason why OIRA is under-
stating it is because they are only looking at a dozen rules, when,
as we know—how many rules did you say there were, Bill?

Mr. Kovacs. 192,000.
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Mr. LANGER. 192,000. So, I mean, if you are looking at 11 major
rules—and for our, for our members, it is never one rule, it is never
one big rule that they can point to. It is always 1,000 little itty,
bitty things they have to do. You have TRI, which takes 100 hours
to do the paperwork for, or 60 hours, depending who you talk to.
You have this, and you have that. So, you know, you are looking
these cumulative things, and to look at the major rules presents a
hugely inaccurate picture. So, yes, more resources for OIRA.

Mr. SHULL. First of all, I have to say that I take the position that
both OIRA and Crain and Hopkins are wildly overestimating regu-
latory compliance costs, but that is a debate for another time.

I really think that it would be incredibly inappropriate to ask for
more resources devoted to OIRA at this time. I mean, this is a time
in which we are cutting budgets or trying to eliminate programs
like Evenstart, public housing. I mean, at such a time to devote
more resources to the office that focuses on Government paper-
work, I think many people in the public would find obscene. There
are just way too many problems that actually this information pa-
perwork reviews would help us determine more about and would
help us focus more of our Government resources on that at such
a time to focus on OIRA’s budget and getting more people to do
more regulatory reviews or more paperwork reviews would not well
serve the public.

It is actually not even clear that if OIRA had more resources and
more staffing that they would actually devote more time to the pa-
perwork clearance process. They have devoted significant amounts
of time to regulatory reviews that they haven’t been asked by Con-
gress to do. Moreover, there is this large universe of activities that
even from the beginning with what has been called full funding,
OIRA still didn’t pay sufficient attention to on the information re-
source management side of things. And it means that there are a
lot of wasted opportunities.

We could have more things like TRI-ME that makes the Toxics
Release Inventory reporting easier. We could have—I mean, if
OIRA really devoted its resources to information resource manage-
ment, maybe we would have this business gateway that would
make it easier for businesses to comply with regulations without
reducing the public’s protection that it needs. OIRA is really letting
us down with the resources that it has, and it has been doing that
from the beginning. It has a real job on information resources man-
agement, and I think it is time for Congress to send that signal to
OIRA.

Ms. KoONTZ. I just wanted to add that what we found in our
study was that 65 percent of the certifications that were made were
supported with either no—the certification was made without any
support or with only partial support. And I think as some of the
other witnesses have said, this is not all a matter of resources. I
sat down and looked at these files as well, and when you see that
the certification was made and then you go to the place where the
support was supposed to be provided and it is one sentence or it
is very little information, it would not take much time on the part
of OIRA to say that the support was not there for the certification,
we are going to give it back to you, agency, maybe we would like
to see something a little better next time.
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Mrs. MILLER OF MICHIGAN. I appreciate that. I have a number
of other questions, but looking at the hour, it is almost 5 o’clock.
You have been so patient with us this afternoon. We appreciate
that. Rather than asking any additional questions, I might just ask
you generally, is there a question that I should have asked you
that we haven’t that you would like to put on the record? I will
start with Mr. Kovacs. It is a free question for you.

Mr. KovAcs. As long as it is a free question, let me try. You
know, when you look at the regulatory process and what Congress
has done, one of the things that comes to mind is that the system
right now is almost—not almost, it is literally overwhelming. It is
overwhelming to me, and I run an organization that deals with this
all the time. I am sure it is overwhelming to you when you look
at it. And it is overwhelming, frankly, to the agencies.

I think with the tools that you have, like the Performance and
Results Act, with Regulatory Flexibility, you almost, as a Congress,
could turn around and say, look, we have fooled with this for 64
years, and we obviously are playing a game, and the agencies are
winning because they are at the controls—to a large extent, there
is nobody at the control other than what you tell them to do
through the budget, but other than that, once they get their money,
they go home and do what they want.

And I think you could say to them, you know, we are going to
give you so much in appropriations and you are going to have to
really run this as a business; you are going to have to set up your
priorities, and you are going to have to tell us what performance
you are going to go for and what you will expect and what the busi-
ness community will expect, and that gives you some regulatory
certainty, but we are not going to try to deal with every issue that
affects everything in the world because I think we waste a tremen-
dous number of resources on that.

I guess just the example that I would like to use, if you want to
the EPA—and we have testified about this before. We have this
data quality indication where they have 16 data bases and all the
data bases are inconsistent with each other. They just—they don’t
need 16 data bases that are inconsistent. They need to have the
right answers. And that is where their resources should be.

Second, they have hundreds of models for how they model air
pollution, and water pollution. They don’t need hundreds so that
every staff person has their favorite model and can take it off the
shelf. They need to get the models together, and there is so much
waste. And I don’t want to get into waste, fraud, and abuse, but
what they need to do is focus on what the priorities are, where they
can protect public health the most, and that is where they need to
do it. And if they don’t get everything done but they get the major
tlcllings done, that is a huge step forward, and not fight around the
edges.

So that would be my free suggestion. Thank you.

Mrs. MILLER OF MICHIGAN. Thank you. I appreciate that.

Mr. Langer.

Mr. LANGER. You know, it is funny because as I am sitting here
listening to Mr. Shull, I am talking about costs and benefits and
how much we spend and how much time we spend measuring the
costs. And it seems to me that on the other side of this issue there



128

is the costs and benefits of what we are doing in terms of reducing
paperwork. And it is not just in the abstract. We are not cutting
costs of small businesses for the sake of small businesses. It is
what we are gaining down the road.

And so we might be cutting certain—we might be expending re-
sources on OIRA at the sake of some other social programs that
many Americans might not find acceptable. But what we are doing
down the road is we are freeing up businesses’ greater time and
greater resources so they can hire those people so that we might
not have to give them, you know, housing allowances because they
are getting a better wage because they are going to have a better
job.

So I want to just leave you with that idea, that we are not just,
again, doing this for the sake of just cutting it, that there are bene-
fits down the road in terms of the American economy. The Amer-
ican Shareholders Association is about to come out with a report
discussing the drag that regulation has on capitalization. The Na-
tional Association of Manufacturers has come to you and talked to
you about the impact of regulation on the manufacturing sector.

To me, there was never any mystery during the 2004 election as
to why Ohio’s economy tanked. There was a reason why manufac-
turing fled Ohio, and it had everything to do with the great regu-
latory state that was created over the last 30 years. There is a di-
rect relationship there.

And in the end, what we are talking about here is prioritization,
as Bill said. We want government to prioritize what is important
and what is not important. One of those things that I like about
OIRA and what they are doing now, they have a great guidance
that they have just put out on comparative risk assessment, which
next to cost/benefit analysis is the hallmark of good regulation.
And, frankly, I want an OIRA that is doing more of that because
the Government needs somebody to look over the shoulders of the
regulated entities, the regulated community to determine whether
or not they are doing the right thing. I think the American people
want that. I think that is the hallmark of good government.

You know, the fact is that down the road we want a government
that protects the rights and interests of the citizens of this country,
and OIRA does that and should do more of that.

Thank you.

Mrs. MILLER OF MICHIGAN. Thank you.

Ms. Koontz.

Ms. KooNTz. I would just like to summarize some of the things
that we think need to be done from this point on because of the
work we have done.

Obviously, first of all, we do think that Congress should consider
the pilot projects that we mentioned in our report and in doing so
empower agencies to experiment in sort of a controlled fashion
some alternative ways of reducing burden. And we outline our full
statement all the different considerations that would have to go
into that.

Second, the second issue deals with public consultation. Public
consultation is very important in terms of burden reduction, and
one of the things that we saw particularly in the IRS model that
was very effective was this sort of sustained outreach to the af-
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fected community, to trade groups, to the public, and others. And
right now most of the public consultation is focused on the use of
the Federal Register, and what we would like to see through pilot
projects or some other means is some experimentation or some use
of alternative ways of reaching the public, including using the Web
sites, which I think the public is becoming much more accustomed
to that being the public—the agency’s face to the public. So we
would like to see more of that.

And, third—and this does not have to do with amending the law.
It has to go with putting in place the kind of rigorous processes in
the agencies that Congress had in mind when they passed the
amendments in 1995, and to ensure that the certifications are
based, in fact, on justifications.

Mrs. MILLER OF MICHIGAN. Thank you.

Mr. Shull.

Mr. SHULL. I would like to make two final points.

One is that there is still a need for more transparency in OIRA’s
implementation of its responsibilities under the Paperwork Reduc-
tion Act. It is really unacceptable that in the information age, the
Office of Information and Regulatory Affairs does not have an on-
line docket where the public can go to file comments, to get copies
of the information collections that are under review, and to get cop-
ies of OIRA’s feedback to the agencies. That is possible. It is pos-
sible, as we know, with the electronic dockets for rulemaking. It
really should be happening now for the Paperwork Reduction Act
and the paperwork clearance process.

The other is that, again, we started by talking about the Paper-
work Reduction Act is information resources management law, and
many times in the course of this discussion, we have been talking
about regulation. And I have seen some suggestions from the pre-
pared statements from NFIB and from the Chamber, and I really
want to stress that those ideas would really harm the public. They
are really harmful, and above all, they are really controversial, and
ultimately bipartisan, and would really divert too much attention
away from the crucial issues of information resources management
during the reauthorization of the Paperwork Reduction Act. And I
really want to strongly suggest that this be a clean reauthorization
without extraneous, non-germane riders that would put the public
health and safety at risk.

Mrs. MILLER OF MICHIGAN. Well, again, thank you so very, very
much, all of you. I sincerely appreciate your attendance here at the
hearing today at the committee. I think it has been fascinating
from my perspective, at any rate, and as we move forward with
this reauthorization of the PRA, we certainly will take your input
and suggestions into consideration. And we have some ideas for
even possibly some other legislation that may come out of some of
this testimony as well today.

So, again, we thank you so very, very much. The meeting is ad-
journed.

[Whereupon, at 5:03 p.m., the subcommittee was adjourned.]

[The prepared statement of Hon. Tom Davis follows:]
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Opening Statement of Tom Davis
Subcommittee Hearing
The Paperwork Reduction Act at 25
March 8, 2006

First, I'd like to thank you, Chairman Miller, for the great work your Committee
is doing to explore and document the challenges federal agencies are facing in
complying with the Paperwork Reduction Act.

Thanks also to the witnesses testifying before the Committee today. We
appreciate the considerable advice you can offer this Committee on how we can
make the PRA actually achieve the goals it was enacted to achieve.

When the Paperwork Reduction Act was amended in 1995, Congress believed it
had finally established a system that would decrease the reporting burden on the
American public and increase and improve electronic information gathering and
sharing.

However, although agencies have been complying with the letter of the PRA, and
the E-Gov Act which followed, there has been little, if any, noticeable progress in
lessening the reporting burden on American businesses.

So clearly something is wrong.

Remember, the problem of out of control regulation is not just a problem for the
bottom line in the Board Room - it’s a problem for American workers’
unemployment line as well.

The good news is American workers and American businesses have learned an
important lesson in the last eleven years since we passed the PRA — if the
Government cannot get its act together and discipline itself to control the red tape
then American businesses can and will find places where they can operate
profitably.

i

American businesses can compete in the world marketplace because many have
reshaped themselves to respond to the new business environment.

This hearing will inform our Committee as to how the Federal government can
reshape itself as well - to be leaner, nimbler and smarter. I look forward to
hearing the testimony of these witnesses today and learning how we can improve
a system that, despite our best intentions, remains outdated and overly
burdensome.



